
District: North

In the

24-Parganas

Cor:rt of the Learned District Juclge

Title Appeat No. 36 of 20t2

at Barasat

Tarun Kumar O":, son of Late

Santi Ranjan Das, proprietor of

iVl/ s. Artiand, residing at

EE/tS/8, Seilt Lake Cigr, Sector_

II, Kolkata-7OOog1, under prilice

station-Biclhannagar (East), in the

district of North 24_parqanas

having its office eariier at CD-29S

Srrlt Lakt-. Cit1,r, Sector_I, Koll<ata_

TOOO}tt ancl presently at CJ-3O

Salt Lake City, Sector_Il, I(ollrata_

7OO091, in the district o[ North

24-Pargnas.

. . .Appellant/ plaintiff

Ver.sus

1" Smt. Arar-i f)as, wife of l_ate

Bishnr.lpada Das, earlier

B,r.,r* K-urna-+- ^T-r*-
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2.

resicling at E- 13O, Salt Lake

City, Sector-I, Kolkata-7 00064.

in the district of North 24-

Parganas and now residing at

2ir-D, Bade Raipur Roac1,

under Police Statign-Jadavpur,

Kolkata-7OOO32.

Srnt. Anjan Chanda, wife of Dr.

Bikash Chanda and daughter

of Late Bishnupada Das,

resicting at 23-D, Bade Rri;t

Road, under Police Station-

Jada.vpur, Kolkata-7 OOO32.

Arnit Kurnar Das, son of Late

Bishnupada Das, earlier

resi<ling at E-130, Salt t-itce

Ci[r, Sector-I, Kolkata-7 OOOO4,

in the district of North 24-

Parganeis and also of 49 Stiri

Lane, r.rnder Police Station-

Muchipara, Kolkata -T OOO 14.

L,r.n e- Ko'n -o-- z-L'-'Yf-'i-\'
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Bi::r:ndra Kurnar Chropra"

Ravindra Kurnar Chopra"

Both residing at 88, College

Road, Rabindranagar

Complex, Block-G, 4th floor,

Flat No. 4O1, Howrah-711 1O3.

R.espondents / D efendants

An applicatir:n under Order XXXIX rule 4 reacl with section 151 of the

Code ol'Civil Procedure, 1908.

The humble petition of

respondent/defendant nos" 4

5l applica.rLts abovenamed -

Most Respectfully Sheweth :

1. The plaintiff filed a suit being Tit1e suit No. 2os of 2o1o before

tlhe Learned 2"d Cor-rrt of Civil Judge (Senior Division) at Barasdt,

int.er alia, praying for the following reiiefs :-

a) Leave under Order 2 Rule 2 of the Civil Procedure Code.

b) Declaration that the plaintiff has the right to do the
,ii')

constmction work as pei agreement dated LL.O4.2OO2 and

the power of attorney dated 17.O4.2OO2"

D
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and
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c)

d)

e)

trnjurrction restraining the defendant nos"2 an. 3 from

transferring their respective shares in the said suit property

to the defendant no.1

Injunctiern restraining the defendant no. 1 frorn transferring

.he suit property 
'r any part or portion thereof to anv third

person.

Injunction restraining the defencrants from ca,sing any

obstrtrction or hindrance in the construction work by the

plaintiff according to the agreements and power of attorney

executed by the defendants in favour of t-he praintiff in termq

of ttre sanctioned building pian.

Injunction restraining the d.efendant nos. 1, 2 and s from

engaging or appointing any other person or person to make

construction work in the suit property excepting the plaintiff.

'Iemporary/ad-interim injunction in terms of prayers (b), (c),

(d), (e) and (f) above.

Receiver.

Cost of the suit and irrcidentals thereto.

Any other relief or reriefs ,oli;rri"r, the praintiff is entitred to in

law and in eqr:iry.

s)

h)

i)

i)

\.,- Arr* n,)-yo, K;^*^,r- fi^
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2.

3.

A copy of the plaint is annexed hereto and ma.rked with retter

..A.rr.

The suit has been disrnissed. contentions made in the praint arb

all i-lntrue aad incorrect.

Eleing aggrieved by and dissatisfied with the said dismissar, the

pledntiff frled an appear being Title Appear No. 86 of 2or2 and in

the said appeal an order of injunction was a.rso passed., rvhich is

still continuing. The appeal has not been clisposed of as yet.

llhe applicants herein by a registered deecl of transfer dateci 5tn

day of Aprii, 20lg.purchased the said properer from the original

def'endant no. 1, namely smt, Arati Das, since deceased and nor.v

represented by her legal r-:.eirs being the defendant nos. 2 and 4.

A copy of the registered deed of transfer in favour of the

appl.icants is arrnexed hereto and mark.ecl with letter ..Brr.

Thc applicants herein filed an application be:fore this Hon,ble

c'urt,nder orcler XXII RuIe 1o read with Section 151 of the

code of civil Procedure ancl trre saicl erpprication rvas aflowed

vide order dated and the applicants have
,ti

been as defendant nos. 4 and b herein.

The a.pplicants have come to know that by an ord.er dated Str,

'June, 2ol2 this Learned court was pleased to pass an acr-

4.

5.

6.
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interim order of injunction restraining the respondents therein

from t'ansferring their respective shares in the suit property to

any third party.

7- By an order dated 15tn Marci,,2o1 4 tLre said petition r-rncler

c)rder xxxlx rule 1 and 2 reacl with ser:tion 151 of the code of

civil Proced.ure was allowed ex-parte and an interirn orcler

. Frassed on Sth June, 2or2 'ovas extended tili disposal of the

present appear. A copy of the said ord.er dated 15fr June, 201+ is

aion€xed hereto and marked with letter..Crr"

8. Ttre applicants state that the said order of injunction was

obtained not onry ex-parte but by misreatling this r,earned coirt

on facts.

9. 'lhe erpplicants state that it will appear from the plaint that the

plaintiff has no case on rnerits. The entire case was made out on

the basis of a purpo.ted power of attorney. Neither the property

v/as conveyed in the name of the plaintiff nor the plaintiff is. in

possession of the property.

I:n paragraph 6 of the plaint the plaintiff macle an averment as

f,cllows :- 
:.,..

10.

h
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11.

"Accordingry, an agreernent by and between the praintiff

and the defendants was arrived on 1lth April, 2oo2, which

was notarized on 12e April, 2OO2""

Firstly, the agreement should have been registered othenvise

that has got no evidential varue. second.ry, no agreement lvas

entered into, only a power of attorrrey was issued and that too

notarized. Thus, the praintiff by misleading this Learned court

obtained the order of injr-rnction against the tr,e owner as well

as the possession holcler, which is barred by iaw.

T'he applicants sta.te that it is a settled law that no injunction

should be issued against a true owner and a possession-ho1der

whereas in the instant case neither the plaintiff is the owner nor

.he is in possession of the property. under such circumstances,

the order of injunction shourd. be vacatect only on those ground.s

itself"

The applicants state that in the injunction application 
- 
the

applicants have never candid,ly said that they are in possession

of the suit prernises. However, even if the plaintiff would have

treen in.possession, that p.gssessittn vrc,ulcl have been an illegal
'i l"

and unauthorised possession and on the basis of that the

plaintiff cannot get an order of injunction.

t2.

13.
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14. On the contrary, these applica.ts by registeied cleed of

conveyance have p,rckrased the property on o5.o4"20L3, copies

whereof are annexed. herewith and markecl with letter ..D,,.

The applicants a-re in possession of th.e suit propert5r, which

could be investigated by this Learned Court, if required.

Thus, a person, who is not ourner in accordance with law and

als. rrot in possession, is enjoying an order of injunction, which

is contrary to the settled law of the Hon,ble Apex Court.

Bven the suit is barred by law of limitatio' according to the

prlaintiffs own s,bmission made i. paragraph 23 of the plaint.

T'he suit is also barred. by section 34 of the specific Relief n"al..

so much so that the plaintiff has not askecl for possession in the

1,5.

16.

L7.

18.

suit filed by him.

19. tjnder the facts and circumstances ,f the case, the order of

injunction should be vacated and it is humbly submitted that for

the ends of justice this Learnecl Court should vacate the interirn

order.

20. The appiicants state that the piaintiff has failed to prove prima

facie case and baiance of Elnvenience is not in favour of the

plzrintiff but the sarrre is in favour of the applicant"

?/ B, -, ^Lru, k..ft^,-o^a- a&f-r*

t-, k^^"i*dr..q Kr,i"iqlL W
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2l' 'lhe'e is no irreparable ross and injury that may be suffered by

the plaintiffs, at best the plaintiff can claim damages, if at a1r,

a.gainst the defend.ant nos. 1, 2 and 3.

22' Urrless orde5s are passed a-s prayed for herei.n, the appricants

shall suffer irreparable loss and injury

23- This application is made bonafide and for the encrs ofjustice"

Under the facts and

crrcumstances, the applicants

humbly pray belbre this Learned

Court as follows :-

a) Oder dated 15ft Marcin, 2Ol4

passed in T. A. No. 36 of 2Ot2

(Tarun Kumar Das _versus_

Smt. Arati Das & Ors.) be

vacated;

b) Ad-interirn ord.er in terms

prayer (a) above;

o:tl costs;

-\r-u#,\- hn*. utp*
t R-^r;r.."{}tg \<qv^aX oqiY

I



Mi,Mv&dr.,ra:rr(: .

d) Such further order or orders

as this Learned Court may

deern fit and proper.

And yr:ur applicants, as in duty bound, shall ever pray.

l)
*.t /!, r* nJ,un L{qr,n "n- d--yz't,

L.;*a:.q Kuvb'o& ry
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AFFIDAVIT

I, Birendra krrmar Chopra, son of late Jayckrand' La1 Chopra' aged

about lig years, by faith Hind'u' by occupation Br' siness' residing at'

SS,colllageroad,rabindranagarcomplexblockG-4thflgorFlatno

4O1, I{owra'kr 711103, clo hrereby solemnly affrrm and state as

follorvs:

l.That.Iamthedefendantno4andlamwellcorrversantwiththe

far;ts anr'd circumstances of this case '

This is trr.e to mY knowledge'

2. That I am dr:ly a'uthorised by the defendant no 5 to swear an

erffidavit.

3.,IkrattlrestatementsmadeintheforegclingparagrapLrsoftkris

application are true to the best of rny knowledge and belief and

tlae rests are rny sut:rnissions before t'kris Learned Court'

Prepared in mY office

Advocate

!:r )

. i:l lt

k,, n&^ V''^ttt'g-'t- t''!T?\ 

DEPONENT

Identified bY me '

Advocate


