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District: North 24 Parganas '', 
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In The Iliigh Court at Calcutta

Civil Appellate Jurisdiction

Mem.orandum of Appeal from Original Order

A.ppellate Side

FMArNo. qhh of2otett I

J 1. Birendra Kumar Chopra,;

2. Ravindra Kumar ChoPra,

\r'

Both residing at {i8, College Road,

Rabindranagar Com1llex, Block - G, 4th

Floor, F'lat No. 40L, Howr ah - 711 103

....APpe11r:.nts

-Versus-

1. Tarun K,umar Das, son of L,ate Santi

Ranjan Das, proprietor of M/s. Artland,

residing a.t E)El7318, Sait,Lake CitY,
..t

Sectcrr - iI, Kolkata - 7OO 091, under

Police Station - Bidhannagar (Easl), in

the District of North 24 Parganas

having its o1lic6 earlier at CD-29Ii, Salt

:-
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fr,

2.

Lake City, Sector - 1, Kolkata - 700

O64 and pres,entlf at CJ - 30, Salt Lake

City, Sector - II, Kolkata - 7OO 091, in

the District of North 24 Parganas;

....Respondent

Simt. A.njan Chanda, wil'e of Dr. Ilikra.srh

Chanda and daughter of Late

Bishnupada Das, residing at 23-D,

Bade Raipur Road, un<ler Police Station

- Jadavpur, Kolkata - 7OO O32;

Amit Kumar Das, son of Lale

Bishnupada Das, earlier residing at E-

130, Salt Lake City, Sector - 1, Kolkata

- 7Cl0 064, in the District of North 24

Parganas a.nd also of 49 Suri L,ane,

under Police Station MuchiPara,

Kolkata *VOA OL4;

"...Proforma Respondents

3.

(.

)
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Appeal r'alu.ed at Rs 69,O00/-

Being aggrieved by and dissatislied by the order No. 67 dated Auggst 17,

2ltg, passed by srnt. somalee Nandy Chakrabarti, the Learned

Additional District Judge, 3rd Court at Barasat in Title Appeal No. 36 of

2Ol2 ltweby setting aside the Judgement and Decree dated Aptil 24,

2012 passecl by 2nd Court of Learnect Civil Judge, Sr' Division at B'arasat

in 'l'il.Le Suit No. 205 of 201"0 and remanding the Title Suit IVo' 205 o'f

2010 beforer the Learnr::d Civil Judge (Senior Division), 2nd Cotrrt at

Barasat, the Appellants above rlamed begs to pr:efer the instant First

Ii[iscellaneous Appeal befcrre Your Lordships on the follorn'ing amongst

other:

GROUNDS

For that the order impugnecl is vitiated by erroneous findings of law

eurd fact.

II. For that the Learnecl Appellate Court below et:'ed in makirrg out a

third case which was neither the case of the appellants nLor that of

the resPonr:il:nts.

I.



III. Ilor that the Learned Appellate Court below erred in remanding the

suit without consid.ering the materials on record whicfr were

sr-rfficient enough to dispose of the, erppeal on merits.

,..

For thelt the Learned Appellate Court below er:red in transforming

the complete nature of the suit by way of an amendment thereby

relegating the suit for re-trial

For that the Lea.rned Appellate Court below eiqe{ in remariding the
I l',,,

r5

case back for re-trial without adjudicating the issue of

maintainabilitv of the suit as decided by the Learned Trial Court.

For that the Learnecl Appellate Cor:rt below erred in nol. assigning
t,

1 it'

any reason whatsoever for setting aside the Iinding of the i,eairned

Trial Judge on the issue of maintainability prior to remanding the

matter back on a completely different issue.

VII. For that the Learned Appellate Court below erred in not considerirrg

that no trial of the was possible without the Co,urt being

settisfied as to the basic maintainability of the suit.

VIII. For that the Learned Appellate Court below erred sending thr:

nature and

ry

) V.

u.

t

suit

in

thenratter back on open rernaxld thereby chemging



IX.

character of the suit without recording any finding andlar
:

satisfaction as regards the reason for such remand. i

,j

For that the Learned Appellate Court below erred in misr:onstruing

the provisions of Order 41 Rule 23 and Rr:le 23A of the Code

thereby getting confuserl with the issue of p:reliminary pc,int of
:

maintainabilitv and the issue of the matter as a whok:.

For that the Learned Appellate Court below erred in not

appreciating that the decree in the suit was neither based on the
:

issue of purchase of the suit property by the appellants herein nor

wa.s it on the issue of subsistence of an injunctiorr' o.d*r, thus,

allowing of amendment application or rejection of vacatirtg

application could not have any bearing for the issqe to'be rernanded

back for re-trial.

For that the Learned Appellalr Court belclw errecl in str.irking off its

t,

responsibility in adjudicating the matter thereby remandinrg the

matter lbr,an open re-trial.

,

For that the order impugned is cryptic and suffers from lack of anv

reasons whatsoever for sending the matterback on open remand
i.

without adhering to the settled propositions of 1aw on open rernand.

)

xI.

.xII.
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XIII. For that the Learned Court below' erred in not ascer:taining the

correct state of affairs.

XiV. For that the order impugned is otherwise bad in law and is liabl,e to

be set aside.

I certiff that the above grounds art:

gootl grounds of appr:al

*ll4 g a/^drre-

Advocate

List of Papers

1. This l![emorandum of Appeal ....1

2. Vakalatnama ....1

/ 3" Certified Copy of order of Appeal\-
Court dated L7.O8.2O79 ....1

'i;

' the'lrialC)ourt dated 24.0'1.2072 .."1
t'

5, Certified Copy of the Decree of the 
:

Trial Court ....'1

6. Hon'ble Second Judge's copy '.."1 , .

6Total
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Iitle Appeal No.36 o1 2012

Present : Smt Sonalee Nandy Chakrabarti.

Order No.67

dated 17.08.19

Both parties file haziras'

The recorcl is taken up for passing order i1 respect of petit-io1 under

Orcler 6 Ruie 77 read with Section 151 of CPC'

By filing rhe instant application the plaintiff/appellant has praye<l for

amendment of the plaint as per schedule of the application on the ground

that Anjana chanda and Amit Kumar Das during pendency of the Appeal has

transferred the suit proPeity to Arati Das and Arati Das transferred the lease

in respect of the suir propert'/ to the added respondents. Such Eansft:rs are

iliegal, arbitrary and not binding upon the plaintifflappellant'

Respondent },lo.3 /Amit Kumar Das through his r:on.stituted attorney

Shanti Ranjan Paul filed written objecrign against the application and stated'

inrer alia, that the rransfer ma.de by Arati Das is beyoncl his knowledge and if

the amendment is allowed no purpr)se will be served which will be mad:

r:nanswererl, He furtirer stated that there is no such provision by which the

prayer sougl:.t for in para-7 can be allowed and the nature and character of

the sr:ir will also chan.ge vrhich is preferred on the basis of ,an aSreement and

was dismisseci exparte" Lastly, he stated that the suit as v'rell as the injunction

perition is barred under the provision of section 34 and 41(h) of specific

Relief Act. With ail these he prayed for rejectiop of the application'

perused the materials on recoid, the application ancl objection filed

therein. By fiIing the amendment petition the appeilant has prayed for

amenclmenr of the plaint. In that pelition the plaintiff/appeliant has prayed

for r:anceilation of subsequent transfer of lease /deed of assignment dated

05.04.13beingNo'01096ofI{'s.1000/-4nda1sotharthe.all.:gedtransferis

voici, inoperative, iilegal, arb'itraty ernd n'ot binding upon' the

appellairtT'1'lai::tiftancilastly'in;unciionrestrainingthequbsequent

ffansferees,/ assignees from doing any work over the suit propertT on the

srrengrh of such transfer. Initially the suit was fiied before the Ld court below

for declaration and injunction oniy' From the prayer portion of th ame::dment

application the relief claimeci by the appellan2dquires eviclenry 
1o 

be taken

for determining regarding the canceliatiollol the said transfer, and as to

Chectsed hY @'nt- )
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whether the said transfer is void anrl ner binding upon the appeilaht or not by
framing fresh Issues on this point. Theiefore, rhis questions are ro be agitated
by the parries before the Triar courr and rhe conrroversy between the parties
regarding the transfer cannor be clecided by this court in this Appeal case. It
is a matrer which is for the Trial Court to consider,

Having regard to the controversy between the parties and also the r:acts
and circumstances appearing from the materials before rhis Ccrurr, I arn of [he
opinion that the apprication fr:r amendmen' of ther praint fired b1, ther
appelian:/plaintiff in'this court is required to be allowed in rhe i,nterest of
.iustice' Accordi,gly, the amendment is allovred anri let the plaint be amenrled
as per schedule of the appiication under order 6 Rure 77 readwitr: 15i. of
C.P.C.

Plaintiff/appellant has filed anorher application under Section 151 of
cPC for amendment of injunction appricarion as per schedure of the
application on the self-same ground as sated in tl:e applicarion under order 6
Rule 17 of CpC.

written objection was fired by respondent No,3.stating same facts as
stated by hirn in his wrirten objection filed against the appiicarion under
Orcler:6 Rule 1Z of CpC.

As the mafter relates to the same subje*, I am of:the opinion that rhe
injunction application is required to be allowed as per lrhe schedule of the
an:.endmenr of the application under section 1s.1. of cpc and rhe sarne be
clis;r.sed .t b1' the Ld courr below afresh on merir after giving an oppo,tunity
to the other sicle to fiie Written Objection.

1:

[Now 
the application under order 39 Rule 4 read, with 151 of Cpc filed

by respondenr IrIo.4 & 5 is taken up for passing order)!,
By filing the application the above respondenrr;,'hao:. prayed for

,acating the ord,:r dated 15.03.14 passed in this Appeal on the ground that
the order dated 1s.03.12[ was al]owed expafie and rhe saici inrerim order
passed on 05.06.12 was exrended rilt disposai of the presenr Appeal. I'he said

exparte order r,vas obtained by misleading rhe court on facrs as ix wili appear
from the plaint that the plaintiff has no case on merits and the entire case has,

been made our on the basis of a purpofted power of y'.ttor.ney.

P)aintiff/Appeilant has neirher got any dtre nor her jp..:n possession in rhe

properfy. on the cor,ffary, these applicants have p/ch.asedthe suit propen-v
on 05.04.13 arrd are in possessiln. a persor/cann,)r enjoy an order of/-

$heckdd bY G*'tt)
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injunction who is neither ,t" or^", in accordance with law and also not in

possession and. the suit is barred by law of limitatior:. and also by Section 3'* cf '

Specific Itelief Act. The Appellant has not been able to Prove a pri:na facirl

case and also a balance of convenience is also not in favour of the appellant

and he will not sr:ffer any irreparabie loss or injury, at best, he can clajm

damages, Gat all, against the respondent Nos'1, 2 & 3' ;

The appellant has contested by filing written obje'ction wherein he

sratecl that the injunction grcier passed by the Ld District Judge's Clourt and by

this Court was duly i.nfornred to the Urtran Developmerrt in w::iting and thtl

apprellant was callerl ltpon for hearing on 14,09.10 and 27.a9"10'

subsequently on 05.09.13 the appellant seIve,l one legal notice to the IJrban

Development. In the mean time, there has been transactions in between

Respondenr No.1, 2 8r 3 and after getting the whole share of the suit propelty

when respondent No.1 werrt to mutated her name, tire urban Development

Department stated to her that mutation is ciepen.dent upon the result of T'S'

No.205of2010'Subsequentlyon05.04"13thesuitproperrywastransferred

ro respondent No.4 an<].5 by executing a deecl of assignment/ deed of lease

byrespondentNo.l.l'heoriginalrespondentsneverfiledanysuchpetition

again'st the order of injunction an.cl aii of a sudden tlrese respondents h,ave

ComeuPwithanapplicationwhichisi}}egalandbase}ess.Theyhavegottlo

iocal stancli in the subject matter of the instant suit under AppeaJ' A

Misc.case has alreatly been fiiecl under order 39 Rule 2A r:ead with section

l-51 of cPC being No,125 c,f 2018 regarc.ting the tretnsfe:: rnade rnrhile the o::der

of injr.rnction WaS still in force ancl well within t},re. lgrowiedge of the

respondents' With all these the appellant has prayed for rejection of the

applicadon with cost.

Perused the materials on record, the application and the objectiorr '

Fromtherecorditrevealsthaton05.06.l.2LclDistrictJudge,North24

PgswaspleasedtoPaSsanacl-interimor.derofinjunctionagain.stthe

respondentNo.].to3andthesaidad-interimorrlerwasdulyextendedand

lastlyon15,03'l4thisCourtwaspleasedtoextentthesaidordertilldisposal

oftheAppeal.Itisanadmittedfactthatrespondent]r{o'4and5had
purr:hased the properry on 05.04.13 when the ad-interim order of injunction

wasprevailingandtheywerenotinthepicturewhentheorderwaspassedon

05'06.12.TheserespondentshavestePpedi:rr'orhTs1r,esofresponrlentNo'1

to 3 arnd so, they are binded by the said order o/ad-trrr.trimirrjr:nction' After a

I ., c tawt,..)
Cneckr*rl W
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lapse of more rhan 4yzyears respondents No.4 & 5 cannor..,*. up with this
petition praying for: vacating the said orde:: as rhey had a,lreaciy srepped into
the shoes of other respondents. After considering aii the facts and
circumstances, the said order was passed and .nothing new firct has cropped
up regarding rhe status of the appellant which is required ro be consi4ered
and the oder of acl-interim injunction dated 0s,06.1'2 be vacated. Accordingly,

the apphcation filed by respondenr No.4 & 5 under order 39 Rule 4 read with
Section 151 of CPC is rejected.

Thus the Appeal is allor,ved on conrest.

Therefore, the original suit is requlred to be senr bach ro rhe Trial Court

on open remand and the Ld Trial Court will dis;pose of the suit afresfu along

with injunction appliczltion after framing Issues on rhe point of the prayer of

Let the records of Title suit No.205 of 2010 together vrith the

application under order 6 Rule i7 read with section 151 ,:f cpc and rhe

application un.der Section 151 of CPC filecl by the plaintiff/appellant in this

Courr on 28.08.17 be sent ciown to the Trial court at once along with a copy

of this Order.

Dict.Sr corrected by me,
t)(ILu--

3rd adhl. Diirrict Judge

/)
M'v

3rd Addl, District Judge
Barasat
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TS.205/10

Plaintiff files hajirJ.

The record is taken up for passing otder.

This is a suil for declaration and injunc,tion valued at .Rs.

Cr9,000,''.

The plaintiffs case is that tire sr.rit property was the jointiy

owned property of the defendant no.1 and her husband Bishnu Pacla Das.

On the death bf Ilishnu Pada Das his share clevolved rtpon the defendants

vrho are his widow and chilrlren.

In order to malte f.upther constructiorr abo've the existing one

storieci residential building the de:fendattt no.1 contacted the plainriff and

executecl al'r agreement to this effect, It rvas agreed that the plaintiff would

pa)/ the defendant Rs.13,60,000/- as security depos;it and thereafter the

clel'enclants after leceiving necessary permission'from the competent

autiloriti/ vr,ould execrlte necessary documents in favour of the plaintiif" In

lralt conrpliance of the agreenent clated 11.4.02 the plaintiff pqid Rs. 9,

26,0001-to the clefendants on dift-erent dates and aiso begim: raising

construcl.iou upon the sllit pr:operty.

According to ttre plaintiff the riefendant tro.l started creating

obstr.uction to the r:onstructinn rvork of the plaintiff and somo crlminal

cases and a civil litigation rvas instituted between the pa$iesrl The civil

litigation u'as clismisseci for non+rosecution on amicatrle ls;ettlement

alrirred at betweer:L the partieq. Tire plaintiff claims that the defJclant no.t

ancl 2 in terms termii of the compromise petition filed in the divil

litigatiou execr,rted a power oI attomey dated 16.4.08 permitting the

plaintiff to proceed with the worh sf construction but the plaintiff has

r-ecently corne to knorv that the defendants are trying to transfer the suit

trrropefiy to a 3'd paft)/ and the plaintiff fiied this suit for declaration and

in.julction.

T'he deferrdants clid not appear to contest after: having

receivecl the summons and the matter was taken up for exparte hearing,

The plaintiff was examined as P"W,1 and some dQcuments

tere exliibited iL'r favour of the plaintiff. Exhibit -2 is the agl'eement for

nomirration ancl assigruuent on the basis of ra,hich the plaintiff claims tcr

have acquirecl right,title and irterest in respect ofthe suit Propertl/.

()n prerusal of the said document it appears that lhis is an

agrr)entelit for assignment of immovable property and under the Stamp

'..lrccpi! !-rv:

.D
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Act should be writf-en on paper equivalent to l

properh/ to be transferred. Tltat apart according

any agreement in respeci of transfer which
imrnovable prol)efiy is to be registereci and as

fulfill troth the conclitions it can be safelv be ,

appears to

been in a

rieclarat.ion

:.
the marl<et'value of the

to the Registration Act
.,{creares an interesf in

the documents does Dot

concluded that no right

!

actuall)" accru€'ri to to the praintiff on the basis of the crocument and ilre
plaintiff can.not reiy oll the samer.

From tire pleadings of the praintiff ancl eviclence on record it
apparently appeaffi that tire dispute between the parties is in respect of the
c'nst*rction of the suit propefiy and this was adm.itteclry resorved. in
r.s.103i03 by a con:promise petition after which the sriit wai; dismissed
for non-pr:osecution. Florvever the orcrers in respect of r.s.103/03 has not
been submitted in this Coun.

On perusal of the documents ancl pleadings of the parties it
this Court that the proper relief for the plaintiff would have

decree for Specific performance of Contract and not for
'i

According to the provisions of Section 34 of the Specilic
Relief Ar:t rurder the proviso thereon a ctecree of deciaration is prohibited
where the plainriff being e,titled to seek firrther rerief fails to do so. Tire
Itilher relief il the instant suit woukl not be an iniunction but Specific
Perforrnance.

That apart according to the provisions of Section 41 of
Sp'eciiic Relief Act the reiief of injunction is also barrecl where the

plaintiff entitled to eqrially efficacious relief fails to seek for one. It also

appears from the case of the plaintiff that the plaintiff can be arlequately

cornpensated by darnage bLrt as the plaiirtirf fails to seek damages ro relief
can be granted to the piaintiff.

Court fees paid is corect"

Hence, it is,

Ordered

that the suit be and the same is dismissed expafie without

("

I.f
,l

c.J.(sflDivn.)

2no Court.Barasat

S.!.F.rt hy

c.ost.

it



(i",oi' .,n No 3263

dTF{lCI !"lt}rr4r,' }\ Pr^r'6^'rror5

CLfl]I'l :

HIGH COURT F No.(J)2$
DECREE IN O SL'IT

( Ordei 20, Rules 6 and 7, of Civii
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Thissuitcommingonthisoayrortnat 
disposar before,*?r\6\ L.l- e-*ir ;r'$x<..
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\S\, Di*"i frc\c\a-\-, \]srl*tt A\ 1:r1r.^*,*

'1 
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and of 
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:

It is ordered and decreed.that
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District: North 24 Parganas

In The lligh Co'urt at Calcutta

Civil APPeilate Jurisdictio'n

Memoran,durn o1'Appeal from Original Order

APPellate Side

FMA; *" qL* or 2o1e t

Birendra Kumar chopra * oiL.onnellants

-Versus-

Tarun Kumar Das & Orrs'

....ResPondents \d

!

MEMORANDUM OF APPEAL

.d

ABHISI-{EK. BANHRJEE

ADVOCATE
7C,K, S" ROY ROAD
HASTINGS CHAMBER

3RD FLOOR
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