DISTRICT : NORTH 24 PARGANAS
In the Court of Ld. 3™ Additional District Judge at I_?.a‘rasat

4012

Title Appeal No. 367

Sri Tarun Kumar Das
«eeessAppellant

-Versus-

Smt. Arati Das
....Respondent

Petition No. X- 8016 dated 10-05-2018

Assessment Date : 11/05/2018
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mar Das, son ¢

pada Das, earlier residing at

of 4%, Suri Lane, under Polige: .S
..... 3 i 1Reppondem§

Appeal valued at Rs. 70,000/
g e U#'J g

Being ag ad by anti 1 ar &hssatxbnml with the _]Ul.'."‘

24.04, 2012 in Title:Suit No. 205. of' ?()‘[Q paased by the .e.a.mttd? ar

S

(Semox Dlvxsmn) at Barasat, North 24- Purganas 1he cppellant / plaintiff b ' :

to move this Learned Court on the following amongst other -

GROUNDS

L. For that the dismissal of the suit by the Learned Trial Court. is against

the evidence -on.meerd and hence perverse.
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I11.

IV,

VI.

declaration is prohibited where the ap

further relieﬁﬁfa‘éﬂ@d’m-do lel 1sm18m dfmd ‘against Sectio

Specific Rehcf Actre. gﬁl with: pra‘iw@aih?

For that the Learned Trial Court below failed o appreciate thatSpeclﬁc

Relief Act is not exhaustive.

For that the Leamed'l‘nal Court has dlsp;:ﬁhi’sc‘anstrued-r’ﬁ‘;f_,

Specific Relief Act.

For that the Learned Trial Court failed to appreciate the plaint story. In

the plaint the appellant / plainfc,i!f::fl%afs‘:‘il;ilt.‘;:r-_ulia pleaded

appellant / pﬁ;ajﬁﬁiﬁeﬂtefed'imto%ar;i*-'agreerii&n! él'atcd 110412@
- 2) with the respondents / dezfc;:damiégumdm ‘which the: les )
defendants who are owners (':f the -suit'pr.opurl:_.r handed over the said
land of the respon.deﬁts / defendants to the appellant / plamtafffpr

development on the terms and conditions:set out in the saud agreement

and the appellant / plaintiff has been dc_spribed. as assign.e

respondents / defendants as assignors. That the Agree_n';f@!;} ot

read as a whole to find out the real character of the agreement.

For that as per the Agreement the app_el-la:nt { plaintiff pa1dasum@f :

Rs. 9,26,000/- on 05.12.2002 on the: date of the clgf‘»t-_l_“r“f.:

res])ondent f‘ "Indant No. 1 and the eald lami was handed






VII.

VIII.

plaintiff.

For that the Learne.;“ 1 '
was filed by Sm. Arati Das, thc defendc nt / respondent No. d being Title

Suit No. 103 of 2003 against the appcllant / plaintiff herein inter-alia

alleging that the defendant / respondent in that suit w@&,_.gﬁfy;ﬁﬂg;{to,jt?k? T

forcible possession of the suit ‘property wiich was already _i'i'e-ie":eii"‘ :

to the appellant / plaintiff herein for: cansideration and’ paza»yegl for
injunction and the said injunction- was anted. That ultimately a
compromise was arrived at between the parties and the said suit was

dismmissed for non-prosecution in view of that (:orx'promisc.

For that the Learned Trial Court below also faﬂcd to apprecmgwthat an

irrevocable General Power of Attorney was- given by thc TeSpo
defendants Smt. Arati Das, Smt. Anjana Chanda and Amit Kumar Das
later through her mother / constituted attorney Smt. Arati Das. The

‘

said Amit Kumar Das was later adjadged insolvent by the He %High 5

Court at Calentta.

For that the said General Power o! Attorney dated 16.04.2068_1--g‘ive$ fall
powef to the appellant / plaintiff to raise a building on the suit property
and it was further agreed that the ground floor will be of the respondents

/ defendants / owners of the land and the first floor and segﬁﬁ&iﬁﬁ@ﬂvpf

\'4
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X1I.

XIII.

30.07.07 and’further Rs. 25,000/
cash on 04.10.2008. Thus the total

respondents by' thy

said General }J

suit,
For that the

assignment agreement havm;, bt-en not rtgmtend has no evidentiary

value.

For that the Learned Trial Court failed to appreciate’ that o

document is marked Exhibit it shall have to be consideres
Learned Trial Court and that document was to be impounded: before -
admitting it as evidence but once that unregisiered and not adequately

stamped document is admitted in evidence and marked as Exhibit; it can

not be thrown.out by the Learnéd 'T‘-Jﬂ,i;-j -Céur_t:. :

For- that thefi’ndmgdf ‘the Learncd: Trial Court below tha’t\.;céf sh7Ee e

dismissal of the earlier suit being Title Suit No. 103 of 2003 filed by
the defendant / respondent Smt. Arati Das has not been filed in the

.

Title ‘Suit No. 205 of 2010 but ‘Exhibit - 6 is the certified copy of the

order sheet passed in the title Sﬁit No.103 of 2003, so this: fmdlmgls

against the evidence on record and hence perverse.

For that the finding of the Learned ‘I'rial Court that Title Suit No. 205

of 2010 is s1rnp1y for declaration and such sull is baured underuS(:»ctmn

34 and 41 of th £ ; 'clfic Relief Au it alsu against the piaadmg

e
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XV.

XVI.

XVII.

causing any obstruction, hindrance to the construction :w@p? of the

‘plainfiff / appellant as per agreements and power of attorney, so it can

not be said that the suit is merely for declaration.

For that the pmvma under Sccuon 34 of th-: ‘bpec ific Rche,

not bar the instant suit No. 205 of .2010 as th' plaintiff  / a@pe,ﬂant'

has prayed for declaration and for injunction. The suit for declaration

with consequential reliefs is not barred bty Specific Relief Act.

For that the Learned Court belowralso misconstrued Section

Specific Relief Act and the finding of the Learncd Trial Court that t

is barred under Section 41 is also not sustainable n law. Section 41(e)
of the Specific Relief Act says that injunction to prevent the breach

of contract perfermance which would not be specifically: Lnf@
refers to conwm»afsgrwce But thé_.‘;; present sutt is f{or cons

development work.

For that the Learned:Trial Court below ought to have decree: '

instead of dismissing it.

. ChecKed by

esuit
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/VIII. For that the instant appeal is not barred by limitation.

List of documents %

1. Memo of Appeal - §

2. Judgement -1 and [ undert akf to support the
sime at the time of hearing.
3. Vakalatnama : =1 : S gl . \j
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: North 24-Parganas

Title Appeal Nc. 3(‘,, of 2012

Tarur. Kumar Das, son of Latg'_Sém‘-tf;if Ranjan

Das, .Pro:griei:oni:?’bﬁ;;;-M;}z's Artland, resi

EE/13/8, Salt Lake City, Sector.

700 091, under; Police Station Bidl

(Bast), in the District of North 24~Ba,v

Scﬂtt

5 Czty,

’ Sect.or - [, Kolkata - 700 064, in the B&stmgt of

North. 24-Parganas and now residi
Bade .Raii:mijr Roa:d; under

Jadavpur, Kolkata — 700 032.







Chanda and daughter of Late Bishnupa

res:dmg at 23-D, Bade Raipur Road, under

Police Station Jadavpur, Kolkata 700 032,

A

-‘?Scctor =1, Kallgata 701.) 061 in the

¢ North 24 Parganasi&nd aﬂsc» of 49 _

e under Pohqg Statmn Muchpara, K

014.

.............

Application for inj

of Civil Pro¢eduire:Code,

The humble petition of the appellant / p

abovenamed

(North), Kolkata -700

office is at CJ-30, Salt Lake City, Sectot ~i1 Kolkata - 700 091; v

of North 24-Parganas; i+ s






That Bishnupada Das, Slng:e deequed and his mf
vas, the respondent / defendant No. 1 joinﬂy oi)tuim:cl a vacant pl:j‘t_xof--land.up_”
measuring more or less 4.2395 cottahs being Plot No. 130, Blc)ck--ECff;':'SéCm 5

of the Northern Salt.Lake City extcnszon area in‘1he District of" Q%yagg@mag

now in North 2

3. That E‘;}ftﬁiﬁwﬁng poséessidnf of-‘th'é' 'saitl h:aseho’ld.lém‘ﬂ'éf?
Bishnupada Das appimd" ‘to the Salt Lake Autlmmty ke, B;dhumr;ag” .
Arca Authorzty now Bidhannagar Municipality for sanction of the building *plan‘
and constructed a partly: one storied residential buildi'n;; on the said plot of

leasehold land and -0

arted living there! wm:h h15= lamily as describéds

schedule below hﬁm

ter referred to as thie sult pmpcr‘

4. That the said Bishnupada Das, however, died intestate-on 15%
July, 1990 leaving béhind his widow Smt. Arati Das, the 'resp@hdgnt P

defendant No. 1, one married daughter Smt. Anjana _Cha:-mda, thc._.rcsm dent /

defendant No. 2 and a‘son Amit Kumar Das, the respondent / defend&

5, That after the demise of the Sf.uid'BiShuupeuia Das, the rﬁﬁc opdent.
/ defendant No. 1 Smt.-Arati Das wanted to imnake lurther constmqtj;mnupon

the existing one storied residential building but she had no source of income

and banks and other ﬁnanma,l institutions also refused to -sa-nc-pgn*

loan.
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dent ;[fr' ;1¢4rc-nd?éia

agreed to undertake the construction work and the respondent / dg-fenglantr"i\zg'.

1 agreed to engage the appe]lant / plaintiff to ‘construct and to complcte the

R
agrqcment: by and ‘be we

i) o That Ialm . ndents _/ ‘dq;fend-éﬁtéiishaﬂl}.' obtain’ t_l{‘lt

permmsmnn-- from the cnmpemnt a.utimnty and ' ag
notarised p.oWer of attomey was "m‘ade"and execut

ﬁffw ;

responderits / defendants in favour of the appellant /

1y

carry out the constructiph worlks.

payments have been acknowledged by way of money receipts by all the .
respondents / defendants more particularly the respondent / defcndﬁ;ﬁtﬂﬂ i

Smt. Arati Das.
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Qnrvéchnft- by the;

respondents / defﬁndmts. executed a fresh irrevocable Power of &

16.04.2008 upon';_f ng a sum of Rs., ;;,25}5;5@9/;;-"@@: on th

said Power of Attorney 1:,1’14.‘: appellami . ._ ]‘.J]alnuﬂ? .ébﬁa!ued a e

plan from the Bidhannagar Municipality.

10, That the respondents / defendants, however, after takin,
money started causing disturbance to the coﬁstfuc,tion work of 't
appellant and wanted to sell or transfer the said plo.t- of land'd

schedule below to-any third party and, therefore, the appellant / plain

the Title Suit No. 205 ‘of 2010 'beforeghe Ld. 274 Civil Judge (Senior |

Barasat, North 24-Parganas inte-r~a& praying for :

a) Declaration thut the ]:alain:ﬁiff?'
to do the: construction work as P
dated 11.04.2002 and the power o

dated 11.04.2002;

il A sy
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Injunction restraining the'de_fendan No. 1

S
from transferring the suit property or any part or
portion thereof 1o any third person; t
d) lmuncmcnﬁes’cmmgng the d ‘

causing: any obstruction or hindr

constructiqh work by the plaintiff accord: :g._'-fto Gt esi

the agreements and power of attorne:

€)
1, 2 and 3 from engaging or appol
other persoi or persons to make cm:t

work in the sﬁit"pf’qptfcL“y.cxcept'fr,i :

11. That the respondents / ‘dejendants . insgite of: dm@ s6
summons as also paper notification did not appear in the said' suit and

ultimately the said suit was fixed for ex-parte hearing.

18. 'That the -_:a;miclzlant / plaintiff filed _gvidence by
produced all the papers and documents in support of his c:I

documents have been marked as Exhibits.






grounds sated in theMemorandum of Appeul.

15, That the--aa D .

.ant / plamtlff crawc& eleave of the Learn'
refer to the said grounds sset out in the Mcmorandum of Appea

hearing, if necessary.

16. Therefore, the plaintiff / appellant fllt' this applicatien der

Order 39 Rules 1 a.m’l: of the Civil Proefxr.m:m Cnd;- .fé’r tempo

restraining the reg o defendants from tram-iferl'm;, thm :
described in the Sch wle below or anyr ; pg;-;tl : r: portion I;het;
respondent / defendant:Ne. 1 and / or to any third person alldj*;~tqp;§pgara;y-
injunction restraining the respondent / defendant Nos. 1, 2 and 3 fro ‘
any obstruction, hindrance to the construction work by the plair_n-tiff
according to the agreement ":an'd the .Pow-er of Attorney exécuft{ad
respondents / defendants and injunctio;{-" ?.ppstr&ifﬁng thes s

defendant Nos. 1, 2 and 3 from engaging any other person or person

construction work in the said suit property except the plaintiff / appﬂl?_l,a;ﬁt,

17. That the's tiff / appc-llajn_t:;haés-ei,}lst;:cazlﬁﬁprﬁimza facie:

delay in grantin stion will cause ‘irreparable loss an

compensatable in terms:of money value.






19.

injunction as prayed. for shall render thc s_sppcal ‘and the applm‘

iLr

injunction infractuous. _ 'fore the plamnff /3 appellant further prays:for ad-

interim injunction in terms of the prayer for i»tem_parary injunction. .

Q. This application is filed bonafide and for the ends of justice. .
‘5‘15*7..1; oy
,&V R R TheFﬁfUI'?,_ the appellant / plaxi\‘ ﬁ @y&
.,n_” 4 v,,:’?“‘* % X fo!' o : : ;
o

a) Issue notice upon the respondents /
defendants fo shatv cause as to why the

respondent / defendant Nos. 2.and 3

shall not be restrained by an
. e
temporary injunction from. :

their regpective wshares in the -suit = ¢

property to the respondent / defendan:

No. 1 and"/ or to any third person;.

b) _‘,_’I-‘gmpér‘a_i‘y injunctio
the .--rpépondcnt / defend'&nt‘ff
transferring the suit property :1:"

person;







and 3% frqm ‘:cafusing any obstruction,
hindrance to the construction work by
the plaintiff / uppellant as per agreement

and tl e power of attorney; - - L

P
p

'd) ' mjunction restfai'ri._g
respondent / defendant Nos. 1, 2 and 3

from engaging or appointing ~any’ other

person or persons to make construction

work in the :suit Pproperty excy

piRgithe
plaintiff / :a_;q_}iellanti s By

e) Ad-interimi injunction in terms of

prayers {ai, (b), (¢) and (d) above;
f) Cost of the application;

g) Pass any other order / orders as

your Honour may deem fit and prope

And for that the appellant / plaintiff as in duty bound shall ever pray.
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a little more or less <-t—’o‘g@ 1er with thepart]y bui t?éne storied building si

Bidhannagar (North), Sub-registration offméf%ﬁ Bidhannagar, mthema,stn ct of
North 24-Parganas butted and bounded by :

On the North Plot No. 24 (5k), 25 (Sk)j'and 129 (4k) in Block EC. =

On the South : . Plot No. 131 (4Kk) irv Block Eﬁf‘&‘?fffypti V1:Read: .

On the East : Plot No. 129 (4k) iniBlock EC: & Type VIR

On the West . Plot No. 24 (5k) and 131 (4k) in Block EC.
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57 years, by faith - Hmdu by occupatlon busmez-& resmhng‘_-

Salt Lake City, Sectar - II Kolkata 700 091 und 1

L. bt That I am the a.ppcllant / pidmmff'in- tht, above casﬁq

‘co\nversaj;;tmth the f”ae%s 1d cn'curnstan .@s ;Df thc cuse. nmd I ain

P v

r1le “the mstcmt appeal.

2. . That the statements made in pa ragraphs 't \13 "\6 are true to.my

knowledge derived from the records which I‘ ve:;; behe;vc to: bei-i_.‘ e

rest are my respectfial sibmissions before this Le]airaned Court.

A 413

Lhets, (Y DR

I sign this affidavit on this the = 5'?“'\ day of T th_,L 2012 at the court

premises.

Prepared in my office

< sl

Advocate

Solemniy affirmeo an a‘y;f/"z s
L

By the party bein
q duly iderntifie
Advoacwme T, 4 ‘d bY

This SLGUment

Rages any iv She:Glimed i ¢
ug/y Clesrs
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37 PARGANAS. .

in the 3"d Court of Ld. ‘Addit-ionfii't E)m&:nct Judge at. ar&sax s

Ref : T.A. NO. 36.0f 2012

Bri Tarun Kumar Das ... Appellant
\'ersus
ﬁ"::%i:n Smt. Arati Das and another ol 4 ... Respondents
o)
-

“TITION ON BEHALF OF THE APPELLANT/PLAINTIFF FOR EXPUNGING THE
|E OF DECEASED DEFENDANT/RESPONDENT NO.1- SMT. ARATEDAS"

Most Hespondent sheweth :- '

L. That the appellant/ plaintiff filed the original suit being no. T.S. 205 of
2009  and subsequently filed the instant appeal against the
respondents/defendants. :

2, ".:} at during pendency of the instant. appeal tespendent no: 1 Sm. ? ,
Uiy dizd leaving behind her onlv daighter Anjana Chanda ahd. gaxa.‘ls&hﬁm
1it kurnar Das as her only legal heirs and successors who are already
or record as respondent nos. 2 & 3 respectively

3. That accordingly the substitution. of deceased respondent no.1 does not"
arise at all as her legal heirs are already on record and henec ﬂm& of
deceased respondent no.1 should be expunged from the cause 1 -
memo of appeal and register of appeal of the instant court for:
justice. i G

<. That the instant petition is made bonafide.

Hence, it is prayed that your Honour would gr Giﬂ}lsly :
be pleased to expunge the name @ ceased
respondent no.1 ‘rom the cause title of s :
appeal and regist;r of app al of the instaz ‘souz‘t

5-‘\
N‘E 'q’vé \ ends of justice.
{“9,«‘ .
dom
fo'f 2y s %
; ( Ren U by o
18 Yo 1;8 g.
Vi /3
\\3{""\\/1 =
r o
N 24'?‘55./
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SMEEY 6}
Tarun Kumar Das, S/o. Late Santi R\Eﬁ'rj?am Iﬁgs, age abé&%?ﬁ years, by faith
Hindu, by occupation : Business and residing at EE/ 13/8, Salt Lake City,
sector -II, Kolkata- 700 091, P.S. Bldhancu'lgar (East), District : North 24
Farganas, do hereby solemnly affirm and state as follows :-

1. That [ am the plaintiff/appellant of the instant appeal and am well
conversant with the facts and circumstances of the instant appeal.

2. That the statements as made in paras 1 to 4 of this petition are true to
my knowledge and the rest are my respectful submission before this Ld.

Court.
Gaiomnly affirmec - ,Q;.{a J"Z AT
b tpe sarty beins quly identis agtby. ' 'Swna.twv of tbe dcponcnt
Adiocate . ff KLt " Identified by me :
Thic aicn:ument gr.! tBIND Wy i Y ymm }' ;
wages and is chach.u TV - Advocate
Notary Clerk
< ol ¥
Bls—‘J-tr

{Gobuwic:a Alam)

Notary Public, Barasat
Norsh 74 vus, REFN No 1102

5 FEB 2014







District: North 24-Parganas

g\l_l-,tﬁ.gﬁd;; :j-‘t_n:-si(lingf

alt Luke Gity, Secto
700 OEJ], under Polic

Bidhannagar (IZast), in

of North ' 24-Pargan:
office ‘;eja_r_licr et CB;-QQ : :

A ik
S A o

City, S-ecwas"-'- 1, Kol

and presently at CJ-30,

l”\ \W\f City, Sector - 11, Kolkata - 700091,
:KNL @/\f o in the Doorict of North 24-Parganas.

b e b oo Appdifed

- Versus

{
)

1. Smt. Arati Das, wife '_.0.
Bishnupada Das, earlier ¢

EC-180, talt Lake City, Se

North 24-Parganas an i
at 23-D, Badc Raipur Road, under ‘

Pclice Btation Jadavpu

700 032 expunged u

No. 19 d.wed 15.03:143







2,
D2r. Bikash Chanda and dﬁk&gh‘!:t:r of g
Z

Latc Bishnupada Das, residing at-

P \
Smt. Anjana Chanda, wife of

23:D, Buxle Raipur Rgad,-. under
adavpur, Kolkata -

. Police Statior

700 032;
3 Amit Kumar Das, son of
Late Bishnu pada Das, -earlier

residing at EC-130, Salt Lake City,
Kolkata - 700 064, in the

Sector - 1,

: Jistrict ol North 24-Parganas and
also of 44, Surni Lane, under Police
Kolkata - 700

station Miacldpara

D14
Respondent / Defendant

An apphcatloh by the Petitioner / Respondent No. 2
The humble application on behalf
of the i’ctitioner / Respondent

No. 2 abovenamed most

respectiully

ex-parte judgement

SHEWETH:
against the

in the above appeal

1. That i
passed by the Ld. Trial Court dismissing the suit has been filed by the Plaintiff

/ Appellant. “:,Zk Mg .
P e\
’ "h/’ sﬁ;“"\.




i =




2. The Petitioner / Respondent No. 2 herein received the summons %g
of the appeal. The Petitioner /' Respondent No. 2’s rnother however entered g
appearance in the appeal and therefore the Petitioner / Respon.derxt;N.o:. 2.did 3:'

not enter appearance earlier in the appeal.

3. It is stated that the Respondent / Defendant No. 1 died intestate
on 21.01.2014 and her name has been «xptinged accordingly under order No.

19 dated 15.03.2014.

4, That the Respondent / Defendant No. 3 the full brother -of the
Petitioner / Respondent No. 2 was dcclaréd an insolvent by the Hen’ble High

Court, Calcutta (Exhibit No. 13) and thercafter his whereabouts are not known.

5, That the Plaintiff / Appellant as per the Agreement dated
11.04.2002 (Exhibit No. 3) has already m—aﬁ_lg gop,d' amount of cg.g.m@imn
and also spent a good amount of money by paying Rs. 10,53,000/= Lakhs by
cheques and cash to the Respondent / Delendant No.. 1. Therefore the
Petitioner / Respondent No. 2 does not have any objection il any opportunity is

given 1o resolve the dispute on mutual consent of hath the Parties.

6. That the Petitioner / Respondent No, 2 states and submits that
the Petitioner / Respondent No. 2 wants to settle the dispute with ‘the Plaintiff
/ Appellant amicably for which an opportunity may be given to settle such

dispute.

s Therefore if the suit may please be remanded back- to the Trial
Court, then the Petitioner / Respondent No. 2 docs not have any objection or

alternatively the matter may be referred 1o the Ld. Lok Adalat.







o

8. That the instant application is made bona fide and for the ends of

justice.

In the « ircumstances stated above

it is humbly prayed that Your
Honour would be graciously pleased
to pass an order referring the suit
on remand to the Ld. Trial Court
or alternatively to the Ld. Lok
Adalat for scttlement and be further
pleased 10 pass such other and
/ or further order / orders as to

" Your Huno,n' mav deem fit and

proper.

And your Petitioner / Respondent No. 2 as in duty bound shall ever pray.







[, Smt. An_]an Sy a' w1fc of Dr. Bikash Chanda and daughter of
Late Bishnupada Das, aged about 62 years, by faith Hindu, by occupétion
housewife, residing at 23:D, Bade Raipur Road, under Police Station Jadavpur,

Kolkata - 700 032, do hereby solemnly affirm and say as follows :

1. That I am the Petitioner / Respondent . 4! in the above case and
am well conversant with the facts and circumstaices of the case and 1 am

competent to file the instant application.

o,

2. That the statements made in paragraphs ¥ to are true to my
knowledge derived from the records which I verily l:'slieve to be true and the

rest are my respectful submissions before this Learned Court.

I sign this affidavit on this the |7&day of , 2014 at the court premises.

o 1= T

ﬁ\\ia/u\n\ CL\D-MAJ\

Deponent

Prepared in my office Identified by me
s

Advocgte AL B

Soemay affir v

Q. the Bariy L. ,”: 2
i «r Aoy .eata :
l.\ \? y Thla Gonwn 1€

f e
("f’u-.iré‘f A Dages anu § { ietney Ny 7(?
vy Fuphit, Sar asat N tary Clrk
e RESN Ne V/QT

vemea 4

sotal

Mot i






6 /2012

Tarun Kumar Das
A A;? Appmlant
M(E"d 2 e YA P e b
}k;\\*lﬁ?;}r ' Smt Arati Das & others

% . ' }-...... Respondents

The bumble petition on behalf of
the Respondent No.-3 sh:qu

causes. bg;gg represented bV‘h"Q'.;f::f_' rue

and lawful attorney.

Most respectiully sheweth ::—

1 That the Respondent No.-3 has come to know from a

reliable source that a sait for declaration waﬂs_ri.iaﬁzi“ﬁif

by the dppelldm against him and other bmng»T_% :
205/2010 before the L. Civil Joadgze (S, Divn.) Second

Court at Barasat which was dismissed exparte.

2. That the Respondent No.-3 has also come tmlmaw .
that being aggrieved at and dissatisfied with the said
order, the plaintiff / appellant has also filed theixfstam: -

appeal which is pending for adjudication.

S
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That having learnt, the attorney of the E
No.-3 made searches of the record throu_ghf_ .h:al_f;_'-
Advocate and has come ti; know that today is poised
for further hearing G}f mc app&al l

i

That the Responde:mt No -8 had no k;m wledge
previously about the instant appeal as well the sui»t
so the respondent no cpportunity to take part and to

file written objection' in hisdeﬂencra.

That the ReSpondent No.-3 did not get an;
from the court of Ld. Civil Jugslge ‘%f, Divn. 2nd i
Barasatin T.S. No. 205/2010 nor the summons of the

instant appeal.

That the Respondent No¢.-3 wants to cont@ﬁ;;

instant appeal after knowledge of the bﬂm so hi
should be afforded witl an oppurtumty of’hé}'-m%

following the principle ‘audi altérem partem?.

That thére was no ﬁe;gligenc:e ar latches /falaﬁ:ﬁmm i

the part of the respondent, if he know about the

institution of the instant appeal earlier he mu5 AV
come earlier to contest the same, so the mtu»a*tmm mﬁ}_.fs-‘}'
beyond his control and knowledge which is requxr»&&l"= g

to be condone by the grace of the Ld. Court.

That if the re;spunclent No.-3 15 not allowed to: take

part in this appeal and if the appeal is heard exparte

without giving him any opportuaity to argae, te wo ke

haveto suffer an irveperable loss and injury Whvid’i mm‘.

Pt







not be compensated ‘:b_\' any mooey value,
That the application is made bonalide and fQ.f" the

interest of justice.

10. That the causes showsby the Responden

sufficient.

your Honour would graciously be pleas
to pass an order wccppting tk’x ‘
shown as 11@1’?&3}1({-! and conv.
meet the ends of justice.

AND

Pass such other order and/or ort’i s

yoﬁr‘ Honour may deem fit a_nd

AND for such act of kindness your p.eti-t;ioig;'ff_
duty bound shall ever pray.

Dated The 1st day of September 2014

VERIFICATION

That the above statements are all true to the:
my knowledge and belief and I put my signature on t

verification today at Barasat Court Premises.







DISTRICT :- NORTH 24 PARGANAS
IN THE COURT OF LD. 3RD ADDITIONAL DISTRICT JUDGE AT BARASAT

Taron Kumar Das

....... Appellant
- US -
&
( - - Smt. Arati Das & others
2 (,L'fﬂ;!l 18 y
EAENTL r ...... Respondents
RSP » L
vﬂ QBN(‘\ s The humlbile petition on behalf of the
Q\‘g} Respondent No.-3 Amit Kumar Das

represented by his true and lawful

attorney SHARMILA DAS for vacating

exparte ocder of hearing of appeal.

Most respectfully sheweth ::-

l. That the Respondent No.-3 has come to know from a
reliable source that a suit for declaration was initiated
by the appellant against him and other being T.S. No.
205/2010 before the Ld. Civil Judge (Sr. Divn.) Second

Court at Barasat which was dismissed exparte.

That the Responcen No.-3 lias also come to know

PRAN . O P " . . . “ . .
waiad M that being aggrieved at and d ssacisfied with the said

g order, the plaintiff / @ pellant as also filed the instant

appeal which is pendng for al ucicaty
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L That having learnt, the attor ey of the Respondent
No.-3 made sciurches of the 1ecorcd through her Ld.
Advocate and has coine to know that today is poised

for further hearing of the appeal.

4, That the Respondent No.-3 had no knowledge
previously about the instant appeal as well the suit,
so the respondent no opportunity to take part and to

file written objection in his defence.

!

5. That the Respondent No.-3 di-l not get any summons
from the court of Ld. Civil Judye Sr. Divn. 2nd Court at
Barasat in T.S. No. 203/2010 cor the surmmmons of the

instant appeal.

6. That the Respondent No.-3 wants to contest the
instant appeal after knowledge of the same, so he
should be afforded with an opportunity of being heard

following the principle “audi alterem partem”.

T That there was no r egligence or latches /false from
the part of the respondent 1f he know about the

institution of the ins ant app-al earlier he must have

come earlier 1o conte st the same, so the situation was
K;.”beyoncl his control and knowledge which is required

to be condone by the grace of the Ld. Court.

o [ el ROER, | <7






8. That if the respondent No.-3 is not allowed to t
part in this appeal and if the appeal is heard exparte
without giving him any opportunity to argue, he would
have to suffer & ‘irl'epa rable loss and injury which can

not be compensated b7z any moerney value.

€1, That the application & made bonafide and for the

interest of justice.

In view of the a:florersaid facts and
circumstances it is humbly prayed that
your Honour would graciously be pleased
to pass an crder vacating the exparte
order of hearing of appeal by giving an

opportuni'y to the respondent No.-3 to

argue his ¢ ase to meet the ends of justice.
AND

Pass such other order and/or orders as

your Honour may deem fit and proper.

AND for such act of kindness your petitioner as in

duty bound shall ever pray.

Dated The 1st day of September 2014

Checkel by
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AFFIDAVIT

I, Amit Kumayx Das, ag dabut 60 years, son of
Late Bishnu Pada Das, by fait h- dindu ty Decupation- Service,
residing at EC-130, Salt Lake City, Scctor-), Kolkata- 700064
and also at 49, Suri Lane, P.S.- Muchipara, Kolkata- 700014,
represented by his true and lawful attorney SHARMILA DAS,
wife of Amit Kumar Das, aged about 55 years, by faith- Hindu,
by Occupation- Teacher, residing at EC-130, Salt Lake City,
Sector-1, Kolkata- 700064 and also at 49, Suri Lane, P.S.-
Muchipara, Kolkata- 700014, do hereby solmenly affirm and

declare as follows ::- '

(a) That I am one of the Fesponde ats of the instant appeal
and | am well conversarn' with the facts and

circumstances of the instant aj-phcadon.

(b) That the statements inade it the foregoing paragraphs

from para (1) to (9) arc all true.

(c) That the rest are my humble submission at the time of

hearing.

That the above statements are all true to the best

of my knowledge and belief.
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DISTRICT: NORTH 24-

\
\
S

IN THE COURT OF LD. 3R° ADDITIONAL DISTRICT JUDGE AT BARASAT

TILE APPEALNO. 36  OF012

TARUN KUMAR DAS

i Appellant:
VE 1B~

ST, A:éAn DAS & CFS.

-------- e Re«sﬁ@ﬁé}éﬁﬁ;-

WRITTEN OBJECTION ON BEHALF OF THE APPELLANT
TO THE APPLICATION SUBMITTED ON BEHAL® OF THE RESPONDENT NO. 3
SHOWING CAUSE (FOR BEING ALLOWED TO APPEAR IN THE APPEAL)
AND
THE APPLICATION-FOR VACATING THE ORDER‘ FOR [X-PARTE HEARING OF
APPEAL

The humble petiton of objection: en:

behalf of the Appeliant abovenamed

Most Respectfully Sheweth:-

| The applications under reply for showingy causes 1o enable
‘ {A‘;,“:_;iff‘."?,M}Weomnce and for vacating the order fixing the appeal for ex-parte
A% U - & :
G f T \v \
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hearing, filed by Amit Kifar -Das.fhroligh his aleged Constitute

Attorney, under an alleged General Fower of Atlorney executed on
08.02.2002 in favour of his wife Sharmila D)as, at this uncture is on the face
of the record an act of fraud and the scme has beer foken outina. -

malafide manner to deceive and defraud the Appelicnt.

I humbly state and submit that the said Amit Kumar ﬁo;s:--was
unfraceable for quite a long time after declaring himself insolvent by an
order dated 07.03.2003 of the Hon'ble High Court at Calcutta in IC No. 2
of 2003 surfacing at times when he needed money and then cgﬂin,ing; 7
underground and making himself uniraceable on(:e:’ again. With such a
dubious past record he should have come forward belore this learned
Court in person to contest the case, f 3t oll, instead of appearing
through his purported legally consiituteci attorney through a purpor_ied
Power of Attorney the veracity of wnic’H is suspeci. | say that the
purported Power of Attorney which forms the basis of the applications
under reply is a manufactured document for the purpose of contesting
the instant appeal and thus being suspect this learned Court would be
pleased fo ascertain the veracity of the same as a preliminary point

before adjudication into the merits of the: said applications.

I humbly submit that if it is found 1hat the soid purported Power of
Attorney is a manufactured document then this lcarnad Couri would be

- -pleased to initiate proceedings under Saction 194 reco with Section 340

-of tﬁ“éf_'(;qde of Criminal Procedure, 1974 for launching of prosecution for
V5!
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the offences committed by Shri:Amit Kumar ‘Das aided and ak
his wife Sharmila Das, which offences are against public justice
liable for prosecution inter alia under the provisions of Sections 177, 182,

193, 196, 19%, 200, and 209 of the Indian Per.al Code.

In this context, it would not be out of place té mention thdﬁi_&-lﬁm@w.
well settled by judgements of the Horn'Ble Supreme (Court, onevbeing: -
Chandra Shashi  Vs. Anil Kumar Vermc, Té whicn | crave leave to rely
upon at the time of hearing, that contempt (udsdiction has been
conferred not only to preserve the majesty of law by taking appropriate:
action against one howsoever high he: may be, it he violates court's
orders, but also to keep the stream of justice clear and pure so that the
parties who approach the courts fo receive justice do not have to wade

through dirty and polluted water before entering their temples.

l. therefore, humbly submit that in view of such facts and
circumstances in the instant case a elucicored hereinbefore, this
learned Court would be pleased to exerc:isé jurische:lion under Section 10
of the Contempt of Courts Act, 1971. | crave icave o make further

submissions in this regard at the time of hearing of 1he instant application.

2, A short list of relevant dates is given here below to enable this

>

rar \?’3“‘ i .Eé;‘\h . g
oy 0 4edmég§.€quri to ascertain the factual position:
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20.08.1970 Deed of Lease executed

15.07.1990 Death Certificate of one of the original '
Bishnupada Das

11.04.2002 Agreement for Assignine i execuled by and between
the appellant and the defendar:ts

11.04.2002 General Power of Attorney executed by the appellant
and the defendantsin favour of the appellant

12.11.2002

02.12.2002

05.12.2002

06.12.2002

30.07.2007

04.10.2008 Money receipts evidencing reC(fipf of money by the
defendants from the appellant

20.03.2007 Declaration of insolvency of Amit Kumar Das, defendant
No. 3 by the Hon'ble High 'Cour! in Insolvency Case No.
1C-2 of 2003 by

29.05.2007 Compromise petition fied in T. S. Mo. 103/03

29.05.2007 Order of non-prosecution of T. S. No. 103/03

16.04.2008 Irevocable Power of Attorney executed by the
defendants in favour of the appellant

3 in the backdrop of the above before dealing with the statements

contained in the said applications | soy that the said applications are

neither maintainable in law nor on facts

On facts:
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It is a matter of record that Amit kumar Das had been
one of the signatories - to the ogreement e«x'i

on 11.04.2002 along with ‘he respondent Nos. I:, smce

deceased, and 2 and that it is o matter of record © -

that while executing the said agreement along with
certain other agreements and declarations authorizing
the appellant to develop tha suit property, ’;t«hie
respondents received th.e total sum of Fs. 9.26,000/-. The
document dated 11.04.2002 is wing with the record
along with the original money Face:ipts evidencing
such payment.

A copy of the said agreement is filed herewith and

marked as “Annexure-A" hereto.

It shall appear from the said agreement that on the said
date Amit Kumar Das, the respondent No. 3 did put
his . signature on the scid document and he also
executed a Power o Attorney o0 the same day
empowering his mother, fhe respondant No. 1, since
deceased, to represent him as the Corstituted Attorney
and reference to such Power of Attorney has been
made in the body of ‘he said agreement dated

11.04.2002.

-






A copy of the Power of Atftorney executed by the
respondent No. 3 authorizing the respondent No. 1,.
since deceased, to ac’ as his Constituted Attorney is

filed herewith and marke:d s “Annexure-B" hereto.

It is also a matter of record that the respondent No. 1,
since deceased, ventured to file he Title Suit No. 103 of
2003 in the court of the Ld. Civil Judge (Senior Division)
at Borc:sdf making -yéur petitioner as also the other
respondents parties in the said suit chalienging the
aforesaid Agreement and understanding and that
ultimately the aforesaid suit was ciscontinued and the

same was dismissed as withdrawn on 29.05.2007.

It is also a matter of reccrd '-thotﬁl far the cismissal of the
aforesaid Title Suit No. 103 of 2003 the respondent No. 1,
since deceased, for self and being Constituted Attorney
of the respondent No. 3 received a further sum of
Rs. 1,02,000/- by A/c payee cheque dated 30.07.2007

and a further sum of Rs. 25,000/- by cash on 04.10.2008.
A copy of the money ieceipt inowing such further

payment is filed herewith and marked as “Annexure-C"

hereto.

P les Ty RIS .V.T-_K






At this juncture the respondent Nos. |, sine decdased,
and 2 again executed another General Power of
Attorney on 16.04.2008 admitting the execution of the

previous documents and the developrnent agreement.

A copy of the said document dated 14.04.2008 is filed

herewith and marked as “Annexure-D" hereto.

Under the aforesaid facts and circ wnstances when the

respaondents in conspirazy with e-.u:h,other again: tried
to interfere with the d,e_\lieloprmam activity of the
appellant in the suit premises, the suit had been filed
before the Ld. Trial Court below being Title Suit No. 205

of 2010. -

The respondent No. 1, since deceased, had been duly
served with the summon: of the Title Suil No. 205 of 2010
before the Ld. Trial Court below who had been the
Constituted Attorney of the respordent No. 3. The other
respondents also did not appea in the suil inspite’ of
service of summons and accordingly the Ld. Trial Court
below after accepting the service of summons set down
the suit fc_;r ex-parte hearing and disposed of the suit ex-

parte which is the subject matter of the instant appeal.

/
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vil,

Since none of the respondents do have any justified
defence for them chcosing not to appear before the
Ld. Trial Court below the suit. has accordingly been
disposed of ex-parfe. It is @ maiter of re.ccrdtahm
the notice had been- inserted in the newspgper as
per direction of the Ld. Trial Court below when f-hé
respondents did not enter appeurance inspite of service

of summons by other available mode.

A copy of the two newspaper insertions in- Agjkaal
dated 17t July, 2011 and 04" Auqgust, 2013 are filed

herewith and marked «s “Annexure-E" hereto.

In law:

the purported Power «i Attorney which forms the basis
of the applications under reply is a manufactured
document for the purpose of contesting the instant
appeal; hence the said applications are not

maintainable,
Even assuming that the said purported Power of

Aftorney was ever exccuted in sccordance with law

the subsequent concuct of ine respondent No. 3

M aclce bV






belies his having acted in accordance wfrh Hﬂ:t Qﬂd
purported Power of Aﬁo-rney Jand theretore T-hefi.sdf&'f
purported Power of Atrorney became non est in the eye
of law and any purpor@d oc’rion sought 1o ke taken

thereunder would also become non est in the eye of

law.

The respondent No. 3 who did nol appear before the
Ld. Trial Court below and who had been althrough
represented by the respondent to. 1. since deceased,.
being his mother and ‘Consiiwted Altorney, cannot
now take out the application inspite of not entering
appearance in the oppedl even after service cf notice,
or can lawfully or otherwise seek indulgence of this Ld.
Court for contesting the appeal when the impugned
judgement had been delivered ex-parte for the non-
appearance of the respondent No. 3 inspite .of dﬁe

service of summons.

The applications have been tcken aut in a malafide
manner by the cespond‘e.;nf Ne. 3 who never sought
to deny the ollegc:fions in the plaint before the Ld.
Trial Court by submitting his written stotemént. The
defendant who had no occasion to deny the

allegations stated in the plaint in the Ld. Trial Court
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ccmnot. at this juncture intervene in the insicnlt appeal
taken out by your petitioner / appellant against 1h.a,;ex:?- <
parte judgement and decree as now the Clp-}:ﬁéd]‘:»'i-{i:'.-fih‘

between the Ld. Court ana the appellant.

It is a matter of record that the raspondent No. 3:had
been declared insolvent by the Hon'ble High Court at

Calcutta in I.C. No. 2 of 2003 on 07.03.2003.

After such declaration of insolvency he cannot contest
the case which relates to an imn’}ovoble property not
acquired by him subsequent to such declaration of
insolvency but which is an immovable property interest
whereof was acquired by him tyy virlue of he.—:rédif&ry-

succession prior to his declaratior of insalvency.

Your appellant craves leave to rely upon all the relevant

documents and make further submissions at the time of hearing.

4, The appellant states that it could also be that Smt. Sharmila Das,

wife of the said respondent No. 3 has ventured to fabricate and

manufacture a Power of Attorney dated 08.02.2002 and got the same

notarized in conspiracy with the Notary F'L.-biic B8.K. Banerjee and by

~_-§ftc§r9ing the signature of the respondent Mo 3. Hence this leq-mé-d-court'

g 3
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would be pleased to consider this aspect of the matter alsora o Biclol S

necessary orders for delivering substantive: jL.@t.ice.

5, It is to also place on record that the respondent No. 2 entered
appearance in the instant appeal and has supported the case of the

appellant by filing an application to the said effect which is part of the

records herein.

é. It is humbly submitted that considering tne circumstances the
respondent No. 3 may be direcfed to p-ersonally mrpec:r before this Ld.
Court for comparing his alleged signature appeaiing in the purported
Power of Attorney produced by his wife Sharmila Das in order to ascertain

the factual position and for the ends of Justice.

Z. It is submitted that the show cause application filed by the
respondent No. 3 through his alleged Constituted Attorney is absolutely
bogus and the same does not explain any reasons or grounds which:
could be accepted at this juncture for setting asicle: the order fixing the

appeal for ex-parte hearing.

8. It is therefore submitted that the applicaliens for showing cause
and setting aside or re-calling the order fixing thw: appeal for ex-parte

hearing be rejected with exemplary costs.

i
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It is therefore, praye that the apg ctqtldm
under reply may be rejecfed“-w}ifh-' :
exemplary costs, and proceedings
initiated under Section 195 read with
Section 340 of the Code of Criminal
Procedur:, 1973 } tor  launching - of
prosecution for tho oifences committed:
by Shri Amit Kuinar [Das aided and
abetied by his wila Skarmila Das, which
offences are against public justice and
clre: liable for prosecution under the
provisions of the Indian Penal Code .and 7

or pass such other order or orders as your

P A g Honour may deem fit and proper.

Chegkearoy
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szr.’;'! If Tarun Kumar Das, son of Late Santi Ranjan Das, aged about

59 years. by faith Hindu, by occupation bl;;,iness,':rsesiding at EE/134 ,Sm%t

(East), in the District of North 24-Parganas, do hereby solemnly ‘affirmiand =

say as follows :

Is That | am the appellant in the above case and am- well
conversant with the facts and circumstances of ihe c:c:se--r‘dﬁﬁﬁliit"’ﬂmf:

competent to file the instant suit. '

2, *That the statements made n paragraphs 1 to 5 are true to
my knowledge derived from the records which | verily believe to be true

and the rest are my respectful submissions before this Learned Court.

| sign this affidavit on this the 2 1&day of ©elutyer , 2014 at the

court premises.

£y .
Sbbese o '-.{ arzeing }ill,*‘ Qb’\

i o e o o i

Deponent

Prepared in my office ldentified by me
(Ao 72— T
Advocate SOremn, . (.._,/ Advocate
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IN THE COURT OF LD. 3RD ADDITIQNAL DIS? RICT JUDGE AT BARASAT

DISTRICT :- NORTH 24 PARGANAS

T.A. No. 36 / 2012

Tarun Xumar Das

....... Appellant
. &@@\ b o o
\ \_}’ ) 4
Q‘ZQL,‘L . é‘fi : Smt. Arati Das & others
) P ’J\ v '\r’
B ’;"\qadt k.’b]»\‘-‘{' i e el e R Sl R T S S e Respondents
KPPAXY
S A F - N‘ '
:ﬁﬂi ‘\E \() The humble petition on behalf of the
“‘\ \ Respondeat No.-3 Amit Kumar Das for

vacating exparte order of hearing of

appeal.

Most respectfully sheweth ::—

)i That the Respondent No.-3 has come to know from a
reliable source that a suit for declaration was initiated
by the appellant against him aud othersbeing T.S. No.
205/2010 before the L 1. Civil J vlge (Sr. Divn.) Second

Court at Barasat which was d snussed exparte.

That the Respondent No.-3 h s also come to know

Z,

that being aggrieved «t and dissatisfied with the said
order, the plaintiff / appellant has also filed the instant

appeal which is pending for adjudication.

Cheeked Dy
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That having learnt, the Respondent No.-3 made
searches of the record through Ld. Advocate and has
come to know that today is poised for further hearing

of the appeal.

That the Respondent No.-! had no knowledge
previously about the inst"ant. aopeal as well the suit,
so the respondent had no opportunity to take part

and to file written objcction in his defence.

!

That the Respondent No.-3 did not get any summons
from the court of Ld. Civil Judge Sr. Divn. 2nd Court at
Barasat in T.S. No. 205/2010 nor the summons of the

instant appeal.

That the Respondent No.-3 »rants to contest the
instant appeal after nowled, ¢ of the same, so he
should be afforded wit 1 an opp »tunity of being heard

following the principle “audi alterem partem?”.

That there was no negligence or latches /fault from
the part of the respondent, if he know about the
institution of the instant appeal earlier he must have
come earlier to contest the same, so the situation was
beyond his control and knowl g which is required

to be condonedby the 2race of li¢ Ld. Court.

e 1 TOORR 0 W | o e
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55 That if the respondent No.-3 i1s not allowed to take
part in this appeal anc i’ the appeal is heard exparte
without giving him any optportunit.y to argue, he would
have to suffer an irreparable loss and injury which can

not be compensated by any money value.

9. That the application is made bonafide and for the

interest of justice.

In view of the ajoresaid facts and
circumstaaces it i+ h}umbly prayed that
your Honcur woula graciously be pleased -
to pass ar order vacating the exparte
order of hearing of appeal by giving an
opportunity to the respondent No.-3 to

argue his case to meet the ends of justice.
AND

Pass such other order and/or orders as

your Honour may deem fit and proper.

SRR LR AND for such act of kxindnes: your petitioner as in

'_”‘H":"\l ¥\ duty bound shall ever pray.

Dated The.jgt day of ma} ' 2019
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I, Amit Kumar Das, agedabut 60 years, son of
Late Bishnu Pada Das, by faith- Hindu, by Occupation-
Service, residing at EC-130, Salt Lake City, Sector-1, Kolkata-
700064 and also at 49, Suri Lane, P.S.- Muchipara, Kolkata-
700014, do hereby solmenly affirrn and declare as follows

(@) ThatIam one of the Respondents of the instant appeal
and I am well conversant with the facts and

circumstances of the instant application.

!

(b) That the statements made in the foregoing paragw:&phé

from para (1) to (9) are all true.

(c) That the rest are my humble submission at the time

of hearing.

That the above statements are all true to thebest
of my knowledge and belief.

/;;““(' At Bay
L A&r‘/’ Signature of the Deponent
o Identifjed by me
m’ifz W o e
e sy wan i
o T ;
Y % 'N\\ Advocate
Someonmwy, affirm belore mea on :
i ... day of f)nOv) 207§
w ‘&q WQ AP
g% De =
GNrHﬁwY B LIRS ;
S0 2 i & ¥ i
anra'sa(r. N:)r'\‘h 24 F*Fi"t‘-ﬁ"“" La“'(“:ﬁ%m_ﬁ._m .
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DISTRICT :-NORTH 24 PA

IN THE COURT OF LD. 3RD ADDITIONAL DISTRICT JUDGE AT BA‘RASAT

T.A. No. 36 [ 22C

Tarun Kumar Das

- R
Smt. Arati Das & others

....... Respondents

The humble petition on behalf of

the Respondent No.-3 showing

causes.

Most respectfully sheweth ::—

That the Respondent No.-3 has corne to know from a
reliable source that a suit for declaration was initiated
by the appellant against him and other being T.S. No.
205/2010 before the Ld. Civil Judge ($r. Divn.) Second

Court at Barasat which was dismissed exparte.

That the Respondent No.-3 hus also come to know
that being aggrieved ar and dissatistied with the said
order, the plaintiff / appeilémt h.us a so filed the instant

appeal which is pending for acljudication.

That having learnt, the . Respondent
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No.-3 made searches of the record through hie Ld.
Advocate and has come to know that today is poised

for further hearing of the -é.ppeal.

That the Respondent No.-3 had no knowledge
previously about the instant appeal as well the suit,
so the respondentﬂno opportuniy to rake part and to

file written objection in his defi tice.

That the Respondent No.-3 did 1.0t get any summeons
from the court of Ld. Civid J udge :;;.-, Divn. 2nd Court at
Barasat in T.S. No. 205, 2010 nor the summons of the.

instant appeal.

That the Respondent No.-3 wants to contest the
instant appeal after knowledge of the same, so he
should be afforded with an opportunity of being heard

following the principle “audi alterem partem”.

That there was no neglygence or latches / fa» QI
the part of the responclent, if i know about the
institution of the instanr appeal ¢arlier he must have
come earlier to contest the same  so the situation was
beyond his control and knowledge which is required

to be condonedby the grace of the Ld. Court.

That if the respondent No.-3 is not allowed to take
part in this appeal and if the appeal is heard exparte
without giving him any opportunity to argue, he would
have to suffer an irreparable loss and injury which can

not be compensated by any money value.
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9. That'the application 1s made konaficde and for the

interest of justice.

10. That the causes show by the Respondent No.-3 is
bonafide and can be accepted by the Ld. Court as

sufficient.

In view of the aforesaid facts and
circumstances it is humbly prayed. that
your Honour would graciously be pleased
to pass an order acc"epting the causes
shown as bonafide and convincing to
meet the ends of justice.

AND
Pass such other order and/or orders as
your Honour may deera fit and proper.

AND for such act of kindness your petitioner as in

duty bound shall ever pray.

Dated The 1gttday of MQH, v 20185

VERIFICATION

That the above statemonts are all trae to the best of
my knowledge and belief and | put my signature omn.: th!zs‘

verification today at Barasat Court P emises.
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DISTRIC'T: NORTH 24-PARGANAS ;

IN THE COURT OF LD. 3*” ADDITIONAL DISTRICT JUDGE
AT BARASAT
P\ St ﬁo\m{ TITLE APPEAL NO. 36  OF 2012
3 ;

WMN\W\“} |
ALl MAR DAS
ﬁm‘i“"’@&w TARUN KUM AR DA

Sithgs ik e Appellant :
-Versus-

SM' ARA'TI M,S & ORS.

-------- e Respondents

WRITTEN OBJECTION ON BEHALF OF THE AFPELLLANT TO THE }
APPLICATION SUBMITTED ON BEHALF OF THE RESPONDENT NO. 3
FOR VACATING THE ORDER FOR EX-PARTE HEARING OF APPEAL

The humble petition of objection on behalf of

the Appell int aboven vned

Most Respectfully Sheweth:-

L The application under reply fo- vacating ‘e order fixing the appeal
for ex-parte hearing, filed now by Amit kumar Das the tespondent No. 3 is
nothing but an act of fraud and the same has been taken out in a mala fide manner

to deceive and defraud the éppellam.

Furthermore, the same is hit b anxpies of res judicata and / or
! 4@*&4 5 9
principles analogous thereto. %‘Q’ " ‘&, N
*, / A WA na!

s - /,x’j P i
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I crave leave to make further submissions at the time of hearing.

TARAK MUKHIRJLE

2, Before dealing with the conterdions / sulimissions in the application

under reply, 1 humbly state and submit the ﬁ-lloi\?ing:-

a, The said Amit Kuma Da. filed app-lications earlier to enable
appearance and for vacating the order fixing appeal for ex-parte

hearing.

The said applications were filed on or about 01.09.2014 through
the alleged constituted Attorney under uA alleged General Power
of Attorney executed on 08.02.2002 in fivour of his wife Sharmila

Das.

. A written objection on tehalf of ke appellant to the said
applications was {iled wheeein it wa- inter alia stated that the
purported Power of Attormey which formed the basis of the
applications under reply was a manufactured one for the purpose
of contesting the appeal and it was prayed that the applications be
rejected with exemplary costs and proceedings initiated under
Section 195 read with Section 340 of the Code of Criminal

Procedure, 1973.

Guvt. Ot : rz ‘_ a; It was also stated thercin tivit the res waident No. 3 did not put

. O .
e NG |

in appearance betore the J.carned 'ial Ceurt having been all

through represented by the responden: No. |, since deceased,

¢

3
.
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being his mother and constit ited AU:UI‘J-ET‘;BE:IS fie had never sought
to deny the allegations in the plaint before the Learned Trial Court

by submitting his written statement.

Furthermore, the respondent No. 3 had been declared insolvent by
the Hon’ble High Court at Calcutta in IC No. 2 of 2003 on
07.03.2003; after such declaration of insolvency he was not
entitled to contest the case ‘which relaies to mmovable property
not acquired by him subsequznt to sucl «eclaration of’ insolvency,
but which was immovable pi ()p;:fty it rest whereol was acquired
by him by virtue of hercditacy success.on prior to his declaration

of insolvency.

That the affidavit-in-opposition to the written objection filed by
the appellant was affirmed under the signature of the alleged
legally constituted Attorney of the respondent No. 3 but with the
statement that as if the respondent No 3 was affirming the said

affidavit.

The said applications ol the responder 1 N¢. 3 were taken up by
this Learned Court on 23.03 2015 and (7.04.2015 and ultimately
by and under order No. 32 dated 17.01.2015 this Learned Court

rejected the said applications.

Be it stated further that this Lcarned Court, while rejecting the

said applications, held that the Power of Atlorney dated

P

Flled By

TARAK MUKH:

RICE

Agvowu:e

-
-
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08.02.2002, on the basis of which the-wife of the respondent
intended to contest the appeal, stood revoked by necessaryi
implications of law as a fresh Power o Attorney was executed
in favour of the mother of ‘espondent No. & and therefore, the
said Power of Attorney not having an legal force, the wife of
respondent No. 3 could not 1 permitted to contest the appeal on

behalf of the respondent No. 3. .

[ crave leave to rely upon my reply to the application showing cause
of the respondent No. 3 including the annexures thcri:to in support of the
statements made hereinbefore and make further submissions at the time of hearing

of the instant application.

8 That it is in the backdrop of the above that the applications under
reply have been filed by the respondent Mo. 3 with ffdavit under his own
signature dated 18™ May, 2015 the statement ; whercin e almost a replica of the
applications filed earlier by the respondent No. 3 throup) his wife and purported

constituted Attorney.

Hence, I repeat and reiterate my objections as made in my earlier
objection save and except that relating to the alleged Power of Attorney in favour
_ of the wife,

oy W
L

b [t is also my specific objection tiat the resondent No. 3 cannot take
"i‘ecd'iu;sc to the principle of “audi alierer partem™ in v :w ol the fact that notice

. ‘had”been inserted in the newspapers as per direction o1 (he L earned Trial Court

/

Filed By

TARAK MUKHI'RJE &

Auvon g
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below when the respondents did DOL cnter appearance’ inspite of service of

]

Filer! By

summons by other available mode.

4. That another interesting fact is that the respondent No. 3 has filed the
application under reply for vacating the order fixing the appeal for ex-parte
hearing by a supporting affidavit showing his address as:-

i) EC-130, Salt Lake City, Sector -1, Kolkati - 700 064,

i) 49, Suri Lane, P.S. Muchipura, Jlolkata --* 00 0 la;

However, his residence al cither of the ut'(u':-s‘:d addresses is suspect
since the envelopes addressed to him at both he aforesad addresses have returned
back to the addressee with the noting “unclaimed” tor the first one and “not

known™ for the second one,

Hence this Lci. Court would be pleased to take appropriate judicial
notice in the light of the fact that the said respondent No. 3 swfaces when he is in
need of money and is otherwise untraccable thereafter (hus the said respondent
No. 3 has not come with clean hands before tl.is iearnf-d Sourt to contest the instant

appeal.

It is therefore prayed that the application

l,’_y"g‘%‘& q{\’% under reply inay be rejected  with
SN
fars ..O:\\ exemplary costs.
< [ GOV g T ‘
‘f.@gr P g (e ! .t} i
© = W02 ‘1 e ‘,j
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B 4 SRR \OTARY PUBLIC
AT ki IDAVIT@ ARESAT, NORTH 24 PARGANAS

I, Tarun Kumar Das, son of Late Santi Ranjan Das, aged about
59 years. by faith Hindu, by occupation bus niess, residing at EE/13/8, Salt Lake
City, Sector - 11, Kolkata - 700 091, under 1'olice Stat.on Bidhannagar (East), in

the District of North 24-Parganas, do hereby “olemnly a‘firm and say as follows :-

L. That I am the appellant in the above casc and am well conversant
with the lacts and circumstances of the case and I am competent to file the instant

affidavit.

9

That the statements made in paragraphs 1 to 4 are true to my
knowledge derived from the records and / or my Ld. Advocates which I verily
believe to be true. .

4

“ ,(Emm
I'sign this affidavit on this the | ol- day of A wgm,{ .- L13 at the court premises.

& AT T J-ﬁL/_-Q,, "

Deponent
Prepared in my office Identified by me
Il FM@% ; N asadx
Advocale -~ Advocate

(3‘2 Gr- W nul*vdz‘j’&.f—
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7P : Amit Das & Others.
...... weeee  weee oeee RESpONndents.
Written Objection by the Respondent No.3 Amit
Das against Appellant’s application for amendment
of injunction application under Sec.151 of the C.P.
Code. '
The OP No.3 begs to state as follows :~ ’
(1) That the instant application is bad in law an i fact, hence not tenable in the
present form and nature. ‘
{2) That the instant application is vague, malafide, concocted and not tenable in
the eye of law and the instant apphcation deser\gw.al in limine.
(3) That the inStant application is baseless having no sanction of law, hence it
should be dismissed at the very outset.
(4) That there is no sanction of law of (amendment of plaint) in appeal who
was/were not Party/Parties in the suit.
{5) That the statements made herein .re all utopian in the legal field, suppression
of fact and misleading, hence it shouild be bade a fair go bye outrightly.
(6) That save and except those are sgecifically admitted herein, all other facts,
figures and contents of this application are dvemed to have been categorically
. denied and traversed.
P i
’;’/*_ £, By (7) That the title suit arising out of which, the instant appeal has been preferred,
;; 3 w“ P \was disposed of a long ago, so the instant application is miserably barred by
il ‘:“‘\"h“‘ O W g

law of limitation.

That the alleged incident as has been narrated by the appellant in the instant
application did not take place during the pendency of the suit, so under what
provision of law, the amendment will be effected herein is foreign to law

when no specific provision has been shown.
Page 1 of 4
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That no purpose would be served if the amendment is allow
since the suit was dismissed exparte on the point of law only.

in the appeal

That the remedy if any lies in other form, not in the form what has been
sought for by the appellant, so for incurable defect the instant application is
liable to be rejected.

That in reply to the averment made in Para (1], (2), (3) of instant application
the Respondent states that admittedly the suit being No. 205/2010 was
dismissed exparte and appeal was preferred « r 05.06.2012 and injunction has
been made absolute by the Ld. Court till di: posal of the instant appeal. So.
How is it possible that appellant inicrmed abx ut order of injunction by the Ld.
Court to the U.D. Dept. Govt. or West Bengal in writing on 13.09.2010,
moreover, it is astonishing that how is it possible for the appellant to attend
hearing on 14.09.2010 and 27.09.2010.0on the basis of letter addressed to the
appellant by U.D. Dept. Govt. of West Bengal dt. 22.03.2013. Certainly it is
absurd and can not be taken into consideration br the Ld. Court at all, rather
it would be discarded at the very threshold.

That in reply to the averment made in Para (5), (6), (7) of the instant
application the Respondent states that serving of notice upon U.D. Dept.
Govt. of West Bengal is not matter to be decided in the appeal nor it was in
the suit, so what purpose would bs: served in stating so, moreover, as per the
statement of the appellant Anjana Chanda @ .a Arnic Das gifted their property
in the 2010 by way of Registered c:ed of g fr 10 their mother Arati Das, so
how the appellant says that the ransfer w i occurred during pendency of
appeal when the appeal was preferred on (' £6.2012. The Respondent state
that how the appellant knew at this stage th 1t the U.D. Dept., Govt. of West
Bengal told Arati Das that her mut.ation was vependent upon the result of the
T.5. 205/2010 when she died a long ago and it is not possible to know for the
appellant when he was on the other side of Ariati Das. The Respondent further
states that if any transfer is at all made by Arati Das during her life time in
favour of alleged two persons who were not parties to the suit, and if the
amendment is allowed/done in the instant appeal and what purpose would
be served remains unanswered. The Respondent has no knowledge about the
alleged transfer, so adding those persons ancd the amendment to introduce
some alleged incidents & pers:ons will not suffice the purpose.

That in reply to the éverment nade in yara 7(b) & (8) of the instant
application, the Respondent state: that how the prayers as sought for in Para
7(b) of the instant petition would he allowed 1y the instant appeal since there
is no such provision. Moreover, the Respon lermt will be highly prejudiced if
the instant application is allowed under the jnovision as has been sought for.
The Respondent further states that the appellant has stated that no nature
and character of the suit would be chayi(proposed amendment is

Nama 7 Af A
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allowed and so prayers of further declaration i« ought for by the appellant by
way of amendment but the suit for declaraticn is not allowed when the suit
has been preferred basing upon an agreemen anc the suit No. 205/2010 had
been dismissed exparte on the score that a. per Sec. 34 (Proviso) and Sec
41(h) of Specific Relief Act the suit as well a. injunction is barred under the
law. So amendment of injunction application in the appeal would not suffice
the purpose as they are not proper and necessary parties and by such means
the incurable defect can not be cured/corrected as such the instant
application deserves rejection as it would not help the Ld. Court in any
manner to adjudicate the appeal properly.

¥

That in reply to the averment made in Para (9), (10), (11) & (12) as well as
prayer portion of the application of amendment of Plaint, the Respondent
states that the proposed amendment will not serve any purpose and as per
statement of the appellant the narure and character of the suit is not being
changed, if not the suit itself is not maintain i ityis declaratory in nature and
barred under the provision Sec. 34 (Proviso) and Sec. 41(h) of SR Act. The
proposed amendment will not help the Ld Court to adjudicate upon the
dispute effectually rather it would be wast.age of valuable time of the Ld.
Court and the Respondent will be prejudicec seriously. Moreover, the suit is
not alive so how the amendment will be elfect therein by incorporation in
something unknown to law so for the reasons aforesaid the instant
application deserves merits dismissal. The Injunction application in the appeal
has been disposed of finally till disppsal of the appeal, so how amendment
will be effected thereon. Moreover, when the suit has been dismissed exparte
so how the injunction application of that suit survives and how amendment
will be effected thereon is something unknown to law.

In view o! the above it is therefore humbly prayed
that your Honour would graciously be pleased to
pass an order of revection of the instant application
for the interest of ju .tice.

Page 3 of 4
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I, Amit Das aged about 62 years, $/0. Late Bishnupada Das , by
faith — Hindu, by occupation — Service, resident of EC-130, Salt Lake City,
Sector — |, Kolkata — 700 064 and also:at Suri | ane, F!'\.: - Mkic&r
700 014 represented by his true and Iawful artoeney § b GO R A3
Salt Lake City, Sector-l, Kolkata - 700 044 «o hereby soler‘rﬁ?v afFrm and
declare as follows :- P LA
(¥} That | am one of the Respondents of thas injunction application and |

am well conversant with the facts and circurnstances of this appeal.
(2) That the instant injunction application hrns been drafted as per my
instructions and | have gone through the same.
(3) That the contents made in the foregoing paragraph from Para (1) to
Para (14) are all true to my knowledge and belief.
(4) That the rest are my humble submission at the time of hearing.
That the above state-nents are all true to the best of
my knowledge and t» I-el’ é}
@ ,,,(\é‘-\ Q&Y\&Cﬂ h-lJ\j} 3
if o Mot Div Identified by me.
'0' + Mo~ I !{1 1 l:
. i! L u; (ST N L e
= k] ! n Ay i
C‘)(,.{’_’}, 2 4“ VM—] = ‘%\/‘
D A Advocate.
o L 1‘ -"‘-\':;5
wefore me
Sclemnly affiimed D¢
this [_f_};v, dey @l "/}25)&
duly denuhed bY c%t/z .(w
oty
s ....Z( it ,} >
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District : North 24 Parganas. i f._’:.: _ﬁ
in the Court of Ld. 3™ Additional’ DlStFICi Jucge at Barasat. A
T.A.—-36/12.
p e Tarun Kr. Das.
WA i y b i R e - . ... Appellant.
-
AN Amit Das & Others
iy
e TT%J ............ e weee RESPONdents.

Written Objection by the Respondent No.3 Amit
Das rqrgs'gfgfdbv his true and lawful attorney

s against Appellant’s application u/or 1
i with Sec.151 of the C.P. Code.

The Respondent No.3 begs to state;as follows :-

(1)

(2)

(4)

(5)

(6)

That the instant application is bad in law «nd 'act, hence not tenable in the
present form and nature.

That the instant application is vegue, malatile, concocted and not tenable in
the eye of law and the instant application deterves dismissal in limine.

: i G
That the instant application is baseless having no sanction of law, hence it
should be dismissed at the very outset.

That there is no sanction of law of (adding party) in appeal who was/were not
Party/Parties in the suit.

That the statements made herein are all utopian in the legal field, suppression
of fact and misleading, hence it should be bade a fair go bye outrightly.

That save and except those are specifically admitted herein, all other facts,
figures and contents of this appli:ation are {¢emed to have been categorically
denied and traversed.

That the title suit arising out of which, the nstant appeal has been preferred,

was disposed of a long ago, so the instant application is miserably barred by
law of limitation.

That the alleged incident as has been narrated by the appellant in the instant
application did not tale place during the pendency of the suit, so under what
provision of law, those persons will be added herein is foreign to law when no

e

specific provision has been shown.
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(9) That no purpose would be served if those persons are added as party in the
appeal since the suit was dismissed exparte on the point of law only.

(10) That the remedy if any lies in other form, not in the form what has been
sought for by the appellant, so for inc:irable defect the instant application is
liable to be rejected.

(11) That in reply to the averment made in Para (1), (2), (3) & (4) of the instant
application the Respondent states that admittedly the suit being No.
205/2010 was dismissed exparte and an appe al was preferred on 05.06.2012
and injunction has been made absolute by tw Ld. Court till disposal of the
instant appeal. So. How is it possible that appellant informed about order of
injunction by the Ld. Court to the | /.D. Dept, Govt. of West Bengal in writing
on 13.09.2010, moreover, it is astonishing that how is it possible for the
appellant to attend hearing on 14.09.2010 and 227.09.2010 on the basis of
letter addressed to the appeliant by U.D. Dept. jGovt. of West Bengal dt.
22.03.2013. Certainly it is absurd and can not be taken into consideration by
the Ld. Court at all, rather it would be discarded at the very threshold.

(12) That in reply to the averment made in Para (5), (6), (7), (8) & (9) of the instant
application the Respondent states that serving of notice upon U.D. Dept.
Govt. of West Bengal is not matter to be decicled in the appeal nor it was in
the suit, so what purpose would be served in stating 0, moreover, as per the
statement of the appellant Anjana “handa and Amit Das gifted their property
in the year 2010 by way of Registered deed « f gift 10 their mother Arati Das,
so how the appellant says that the transfer w i occurred during pendency of
appeal when the appeal was preferred on 05 1:.2012. The Respondent states
that how the appellant knew at th:s stage th .l the U.D. Dept., Govt. of West
Bengal told Arati Das that her mutstion was dependent upon the result of the
T.5. 205/2010 when she died a lony; #g0 and 1t is not possible to know for the
appellant when he was on the other side of Arati Das. The Respondent further
states that if any transfer is at all made by Arati Das during her life time in
favour of alleged two persons who were not parties to the suit, how they will
be added as party in the instant appeal and what purpose would be served
remains unanswered. The Respondent has no knowledge about the alleged
transfer, so adding those persons as party will not suffice the purpose as they
TN are neither necessary nor proper parties.
N\
‘ '(13?:&'} That in reply to the averment made in Para (10), (11), (12) & (13) of the
instant application, the Respondenr states that how the prayers as sought for
in Para (10) of the instant petition would b allowed in the instant appeal
since there is no such provision. Moreover, 1he Respondent will be highly
prejudiced if the instant apphcation is allowed under the provision as has

been’sougnt for. The Respondent further stan -nWellant has stated
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that no nature and character of the suit would be changed if addition is
allowed and so prayers of further declaratic is sought for by the appellant
but the suit for declaration is not allowed w n the suit has been preferred
basing upon an agreement and tt ¢ suit No 205/2010 had been dismissed
exparte on that score that as per e 34 (Proviso) and Sec 41(h) of Specific
Relief Act the suit as well as injunction is barred under the law. So addition of
the alleged persons would not suffice the purpose as they are not proper and
necessary parties and by such ineans the incurable defect can not be
cured/corrected as such the instant application deserves rejection as it would
not help the Ld. Court in any manner to adjudicate the appeal properly.

In view of the above, it is therefore humbly prayed
that your Honour would graciously be pleased to
pass ‘an order of rejection of the instant application
for the interest of justice.

ﬂe%nrc the Hetary Publie

: Barasat, North 24 Pergapas

T . I, Amit Das aged abou' 62 years 5/o. l.ate Bishnupada Das , by
faith — Hindu, by occupation — Service, res«dent of EC-130, Salt Lake City,
Sector — |, Kolkata — 700 064 and also at Suri Lare, P% Mu hl&?mo| 3
700 014 represented by hig true and !awf;ul atiorney & =.
Salt Lake City, Sector-l, Kolkata - 700 091 do hereby gof

declare as follows :- o as

AF FDAVITY

Wg=affirm and

(1) That | am. one of the Respondents of this appeal and | am well
conversant with the facts and circumstances of this appeal.

(2) That the instant written objection has been drafted as per my
instructions and | have gone through the same,

(3) That the contents made in the foreguing paragraph from Para (1) to
8 Para (13) are all true to my knowledge i belief.

) ‘““".I e (4) That the rest are my humble submissic 1 at the time of hearing.

That the aoocve statements are all true to the best of
Scler ,n-{,l aff. . m-g Lefrre ma my knOWk'dge and belief. C:—;,QMT\‘“\ Qb\wh@“-} 4
r) <y eey Q'?;U” il

duly,lde n}lil(—_ e’

AR — . p,_. Anm"l' Dnm ah QJS |
s, K De , e ""tg L‘““Erwi KUMJ Advocate.
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Identified by me. —







LS

L
b

~ L

L

o

TN

m

- O
£

e
Noadt

bl (E) 55

District : North 24 Pargam:

ll’{

0903\.«\.-1 .
d

xian

4

&

-,
~
}

Ko
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T.A.-36/12.

v
Tarun Kr. Das.
sinwsas seemise anenees ennases ADPEHiOnt.
o Ve
Amit Das & Others.
Vo e i «ees ... REsSpondents.

Written Objection Iy the Responde E No.
Das through h\s constituted attorneg shay Yy
against Appellant’s application u/or 6 rufe 17t
with Sec.141 of the ¢ ». Code.

The OP No.3 begs to state as follows :-

(1)

(2)

(3)

(4)
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That the instant application is bad in law and faJt, hence not tenable in the
present form and nature.

That the instant application is vague, malafide, concocted and not tenable in
the eye of law and the instant application deserves dismis :al in limine.

That the instant application is baseless having no sanction of law, hence it
should be dismissed at the very out set.

That there is no sanction of law of (amencment of plaint) in appeal who
was/were not Party/Parties in the suit.

That the statements made herein ace all utop.an i the legal field, suppression
of fact and misleading, hence it should be bade a fair go bye outrightly.

That save and except those are specifically admitted herein, all other facts,
figures and contents of this application are deemed to have been categorically
denied and traversed.

That the title suit arising out of which, the instant appeal has been preferred,
was disposed of a long ago, so the instant application is miserably barred by

2o % Vjaw of limitation.

" /That the alleged incident as has been narrate. by the appellant in the instant

application did not take place during the pendency of the suit, so under what
provision of law, the amendment will be e e¢cted herein is foreign to law

when no specific provision has beer shown. _
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That no purpose would be served if the amendment; is allowed in th

1]

appeal
since the suit was dismissed exparte on the point of law only,

That the remedy if any lies in other form, 1 ¢t in the form what has been
sought for by the appellant, so for incurable ffect the instant application is
liable to be rejected.

That in reply to the averment made in Para (1), (2), (3) of the instant
application the Respondent states that admittedly the suit being No.
205/2010 was dismissed exparte and appeal was preferred on 05.06.2012 and
injunction has been made absolute by the Ld. Court till disposal of the instant
appeal. So. How is it possible that appellant informed about order of
injunction by the Ld. Court to the U.D. Dept. Govt. of West Bengal in writing
on 13.09.2010, moreover, it is astonishing that how is it possible for the
appellant to attend hearing on 14.09.2010 and 27.09.2010 on the basis of
letter addressed to the appellant by U.D. Dept. Govt. of West Bengal dt.
22.03.2013. Certainly it is absurd and can not be taken into consideration by
the Ld. Court at all, rather it would nhe discard.«l u! the very threshold.

That in reply to the averment rade in Pwa (5), (6), (7) of the instant
application the Respondent state: that ser-ing of notice upon U.D. Dept.
Govt. of West Bengal is not matte ' to be de ided in the appeal nor it was in
the suit, so what purpose would be: served in stating so, moreover, as per the
statement of the appellant Anjana Chanda ano Arnit Das gifted their property
in the year 2010 by way of Registered deed ot gilt to their mother Arati Das,
so how the appellant says that the transfer was occurred during pendency of
appeal when the appeal was preferred on 05.06.2012. The Respondent states
that how the appellant knew at this stage that the U.D. Dept., Govt. of West
Bengal told Arati Das that her mutation was dependent upon the result of the
T.S. 205/2010 when she died a long ago and it is not possible to know for the
appellant when he was on the other side of Ariati Das. The Respondent further
states that if any transfer is at all made by Arati Das during her life time in
favour of alleged two persons who were not parties to the suit, and if the
amendment is allowed in the instant appeal what purpose would be served
remains unanswered. The Respondent has it knowledge about the alleged
transfer, so adding those person. and the amendment to introduce some
alleged incidents & persons will not suffice t 1 purpose and they are neither
niEcessary nor proper parties,

That in reply to the averment made in ’ara 7(b) & (8) of the instant
application, the Respondent states that how the prayers as sought for in Para

© 7(b) of the instant petition would be allowed in the instant appeal since there

is no such provision. Moreover, the Respondent will be highly prejudiced if
the instant application is allowed under the provision as has been sought for.
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The Respondent further states that the appellant has stated that no nature
and character of the suit would be changed if proposed amendment is
allowed and so prayers of further declaration is sought for by the appellant by
way of amendment but the suit for daclaration was not allowed when the
suit has been preferred basing upon ai: agreement and the suit No. 205/2010
had been dismissed exparte on the sco-e that as per Sec. 34 (Proviso) and Sec
41(h) of Specific Relief Act the suit as well as injunction is barred under the
law. So amendment of plaint in the appeal would not suffice the purpose as
they are not proper and necessary parties aind by such means the incurable
defect can not be cured/correctec, as such 'he instant application deserves
rejection as it would not help the .d. Court ' 1 any manner to adjudicate the
appeal properly.

(14) That in reply to the averment maide in Para (9), (10), (11) & (12) as well as
prayer portion of the application of amendment of Plaint, the Respondent
states that the proposed amendment will not ferve any purpose and as per
statement of the appellant the nature and character of the suit is not being
cnanged, if not, the suit itseif is not maintain as it is declaratory in nature and
barred under the provision Sec. 34 (Proviso) and Sec. 41(h) of SR Act. The
proposed amendment will not help the Ld. Court to adjudicate upon the
dispute effectually rather it would be wastage of valuable time of the Ld.
Court and the Respondent will be piejudiced seriously. Moreover, the suit is
not alive so how the amendment will be effect therein by incorporation is
something unknown to law, so for the reasons aforesaid the instant
application deserves merits dismis ial.

In view o~ the abov. it is therefore humbly prayed
that your Honour w~ould graciously be pleased to
pass an order of re.ection of the instant application
for the inerest of ju .lice.
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AF EDAVIY fefors the Notary Publie
: Barasal, North 24 Parganas
1, Amit Das aged abou: 67 years %o0. Late Bishnupada Das , by
faith - Hindu, by occupation - Sarvice, res.ceat of EC-130, Salt Lake City,

Salt Lake City, Sector-l, Kolkata - 700 ogg ao hereby solemnlyaﬂ’:rm and
declare as follows :-

Fw

L

(1) That | am one of the Respondents of this appeal and | am well
conversant with the facts and circumstances of this appeal.

(2) That the instant written objection has heen drafted as per my
instructions and | have gone through the same.

(3) That the contents made ir. the forepoing paragraph from Para (1) to
Para (14) are all true to my knowledge and belief.

(4) That the rest are my humbie submissi i at the time of hearing.

That the above statements are all true to the best of
my knowledge and belief.
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